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ADVERTISEMENT. 


? T O render the preſent edition more ac- 


ceptable to. the public, the Author 
has carefully compared all the deciſions quo- 
ted in it, with the originals ; and he flatters 
himſelf, that they ſhall be found appoſite 


to the points which they are brought to 


prove. Where the words in the former e- 
dition appeared obſcure, or expreſſed in too 


general terms, he has endeavoured to make 
them more' intelligible, or to guard them 
with proper limitations. He has in a few 


places, where he was ſenſible of more ma- 
terial errors, retracted his opinion; but with- 


out giving the reader the needleſs trouble of 
letting him know, that formerly he thought 


otherwiſe: And in the laſt title of the book, 
the ſeveral crimes, which were before ex- 
plained without any order, have been redu- 
ced to ſomething, that has at leaſt the ap- 
pearance of a regular arrangement, | 
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Page 13. line 20. dele civil. P. 20. I. 12. dele p. P. 48. I. 4. 
for Preſent, read provide. P. 85. I. 9. for it, r. the conveyance to 
him. P. 87.1. 5. r. verſum. P. 105.1. 5. from the bottom, 
r. certain things. P. 128. I. ult. for 29—9. 9. r. 299. 9. P. 


147. 1. 7. from bottom, for this, r. his. P. 158. I. I. r. 1612. 


Ditto p. 1. 4. from bottom, dele as. P. 173. 1. 7. after does, 
add not. P. 219. I. 5. for right, r. third. P. 221.1. 1. for from, 
r. to. P. 256, I. 11. r. heir renouncing, P. 258. I. 24. for 
ect, r. effect. P. 271-1. 16. r. in commodate. P. 280. I. 5. 

om bottom, r. 12. An. P. 287. 1. 26. r. K. 99. P. 306. I. 1. 
after 70 which, add it is. P. 322. 1. 9. dele as. P. 345. I. 3. 
from bottom, for that term, r. the term 4 preſcription. P. 429. 
I. 9. for laws, r. actions. Tbid. I. 3. from bottom, r. «por. 
P. 463. I. 9. for 1635. r. 1685. 
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Note of Abbreviations, and of the manner 
of quoting authorities. 


Act. S. Acts of Sederunt of the Seſſion. 

Books S. Books of Sederunt. 

R. M. | Books of Regiam Majeſtateme. 

9. Att. Quoniam Attachiamenta. 

L. B. Leges Burgorum. K 

St. 1. R. J. Statuta prima Roberti primi, and ſo of 
the other Statutes in Skene's collection. 

Cr. Sir T. Craig de feudis, quoted by the 

| page and ſection of edition 1732, fol. 

Hop. Min. Pr. Sir 7. Hope's Minor Practicks, by page 
and ſection of edition 1726, 8979. 

St. Viſc. Stair's Inſtitutions, by the book, 


title, and ſection. 
Bankt. vol. 1. 2. or 3. Lord Bantton's Inſtitute, by the volume, 


page and ſection. 
Printed collections of deciſions. 
Dirl. obſerved by Lord Dirleton.] 
Cilm. by Prelident Gilmour. 
P. Falc. by Preſident Falconer. 
Harc. by Lord Harcar/*. | 
Dair. by Preſident Dalrymple. > "= by the 
Br. by Mr Alexander Bruce. | — 9 n of , 
R 5 by Lord Kaims. eciſion. 
Falc. vol. 1-or 2. by Mr D. Falconer, 2 vol. 
New Coll. either by a committee of Advocates, | 
by itſelf, or vol. 2. in 2 vols, J 
Balf. | by Sir James Balfour, quoted 
by the page and ſection. 
Spot iſ. Pr. by Sir K. Spotiſwood. by date of de- 
F. vol. 1. or 2. by Lord Fountainhall, ciſion and pur- 
2 vols. ſuer's name. 
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„The manuſcript collections by Lord Haddington, Sir T. Hope, 
Lord Gosford, Mr Forbes, Mr Bruce, &c. are marked, 
Hadd. Hop Gosf. Forb. M. S. Br. M S. &c. by the date of 
the deciſion and the purſuer's name. y 
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The deciſions from 1621 to 1713, not diſtinguiſhed by any 


- | name, are to be found in the printed collections by Lord 
Dury, Viſcount Stair, or Mr Forbes. | 


As for the deciſions after 1719, which are neither to be found 
in any printed collection, nor in the law dictionary, ſome 
few prior to Nov. 1744, were obſerved by the author. And 

- thoſe from that period, down to Nov. 1749, by the late Char- 

| e Aveſkine of Alva, Lord Juſtice Clerk, who had the goodneſs 

5 to allow to the author, the uſe of his moſt valuable papers. 


The deciſions from Nov. 1735, to Nov. 1 739, in fo far as they 
are contained in a printed collection during that period, are 
a quoted by the dates, as they ſtand in that collection. 


The acts of Parliament before the reign of Ja. VII. are quo» 


ted by the year of God, and number of the act, according 
to the edition 1681, fol. 


4 The quotations from the Code of the Roman law are marked 


in the uſual way, ; by the letter C. Thoſe from the Pan- 
dects have no diſtinguiſhing letter. l 


2 
' wm. 
of. 12 
. 2 — — om 
8 


The references from one part of this treatiſe to another, are 
marked by the number of the book, title, and ſection. 
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T1t. I, Of Lis in general. 


containitig a common rule of life for 
his ſubjects. It is divided into the law 
of nature, the law of nations, and civil. or 


— al law: 
he law of nature is that which God, Law of 


chis Sovereign of the univerſe, has preſcribed nature 
to afl men, not by any formal promulgation, 
but Þy the internal dictate of reaſon alone. 
It is, diſcovered by a juſt conſideration of the 


apreeableneſs or + of human acti- 
ons 


[ AW is the command of a ſovereign, Lau. 
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Law of 
nations. 


2 ; Of Laws in general. Book I. 


ons to the nature of man; and it comprehends 


all the duties we owe either to the ſupreme 


being, to ourſelves, or to our neighbour; as 
reverence to God, ſelf- defence, temperance, 
honour to our parents, benevolence to all, a 
{ſtrict adherence to our engagements, grati- 
tude, Sc. This law is improperly attributed 
to the brute part of the creation; for brutes 
act from neceſſity, and are not capable of pro- 
per obedience, nor conſequently of law. 

2. The law of nations is alſo the reſult of 


reaſon, and has God for its author; but it 


ſuppoſes mankind formed into ſeveral bodies- 
politic, or ſtates ; and it compriſes all the duties 
which one ſtate owes to another. Thefe muſt 
of neceſlity be ſimilar to the duties ariſing be- 
tween individuals, ſince both are dictated by 
reaſon, ſo that what is the law of nature, when 
applied to men conſidered ſimply as fuch, is 
indeed the law of nations, when applied to king- 
doms or ſtates. From this fource proceed the 
rights of war, the ſecurity of ambaſſadors, the 
obligations ariſing from treaties, Sc. The 
particular uſages of nations in their mutual cor- 


reſpondence, which are not neceſſarily found- 


ed in reaſon, are no part of the law of nations 
in its proper ſenſe; for they are arbitrary, and 
derive their ſole authority from compact, either 
expreſs or preſumed ; and may theretore, with- 
out violating the law of nature, be altered: 
For this reaſon, they ought to be thrown into 
the claſs of poſitive laws, whoſe obligation 


laſts no longer than the agreement upon which 


it is founded. Of this ſort, are the ceremonial 
uſed in receiving and entertaining ambaſſadors, 
the privileges indulged to ſome of their ſer- 

vants, 
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vants, the rules obſerved in cartels for ex- 
changing 3 of war, Ce. n 
4. Civi 

ry ſovereign kingdom or ſtate has appropria- 
ted to itſelf. The appellation of municipal 
law was originally confined to the laws of mu- 
nicipia, or dependent ſtates; but it came by 
degrees to fignify all civil laws without dit- 
tinction. No ſovereign ſtate can ſubſiſt with- 
out a ſupreme power, or a right of command- 
ing in the laſt reſort; the — power of 
one age cannot therefore be fettered by any 
enactment of a former age, otherwiſe it would 
ceaſe to be ſupreme. Hence the law laſt in 
date derogates from prior laws, J. 4. de conſt. 
prince. 

5. The law of nature, where it either com- 
mands or forbids, is immutable, and cannot 
be controuled by any human authority ; but 
where that law does no more than confer a 


right, without obliging us to uſe it, the ſu- 


preme power may diveſt us thereof, in whole or 
in part. Thus, certain natural rights in point 
of dreſs, game, commerce, Sc. are brought 
frequently, by poſitive enactment, under ſuch 
reſtrictions as the legiſlature thinks molt pro- 
per for the common intereſt. It ſufficiently 
appears, that a ſanction is annexed to the law 
of nature by its author, from the diſquiet that 
fills the conſcience upon a tranſgreſſion there- 
of, though the perſon guilty ſhould be without 
the reach of human penalties : But certain 
laws of nature, as gratitude, charity, benevo- 
lence, &c. have not been guarded with penal- 
ties by the poſitive enactment of any ſtate, but 
are left intirely to the conſcience. _ 
6. Though 
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or municipal law, is that which eve- Civil law. 
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4 * Of Laws in general. \ Book I. 


- 6- Though the laws of nature are ſufficiently - 
publiſhed by the interna] ſuggeſtion of natural 
light, civil laws cannot be conſidered as a rule 
tor the conduct of lite, till they are notified to 
thoſe whoſe conduct they are to regulate. The 
Scots acts of parliament were, by our moſt an- 
cient cuſtom, proclaimed in all the different 


Sid. 4 


— 


= ſhires, boroughs, and baron-courts of the king- 


dom, 1425, c 6751457, c. 89 But after 
our ſtatutes came to be printed, in conſequence 
of 1540, c. 137, that cuſtom, which, was 
no longer neceſſary, was gradually negleced; 
and at laſt, the publication of our laws, at the 
market-croſs of Edinburgh, was declared ſuf- 


| ficient; and they became abligatory forty days 


thereafter, 1581, c. 128. Britiſh ſtatutes are 


_ deemed ſufficiently notified, withput formal 


promulgation; either becauſe the printing is 


truly a publication, or becauſe every ſubject is, 
buy a maxim of the Engliſb law, party to them, 


„ * 


Declara- ., 


as being preſent in parliament, either by him- 
felf or his repreſentative. After a law is pu- 
bliſhed; no pretence of ignorance can excuſe the 
breach af it, J. 9, pr. ei & 3. de jur. et fals. ign. 
7. As laws are given for the rule of our con- 


tor . duct, they can regulate future caſes only; for 


Divine 
poſitive 
law. 


paſt actions, being out cfgour power, can ad- 


mit pf no rule. Declaratory Jaws form no ex- 


ception ta this; for. a ſtatute, where it is de- 
claratory of a former law, does no more than 
interpret-its meaning; and it is included in the 
notion of interpretation, that it muſt draw 
back to the date of the law interpreted. | 
8. God himſelf gave by Moſes to the Jews, 
2 body of poſitive laws, which ſettled not on- 
ly theix public polity, but private right; but 

| | * 
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as that law was directed to the Jews alone, 

and almoſt wholly framed with a ſpecial view 

to the Jewiſb conſtitution, and to the genius of 
that people, it is but a ſmall part of it, which 

has been adopted by the legiſlature of other 

countries into their ſyſtem of laws, 

9. The Roman laws were, toward the middle Roman 

of the ſixth century, reduced by the Emperor law, 
Juſtinian | into ane body, which conſiſts of the 
digeſts or n the inſtitutions, the cade, 
and the novels... n the jrruption of the 
Lombards into Italy, "Gon after Juſtinian's death, 
this law became almolt forgotten, till the year 
1130, when, a c Py of the pandects having 
been recovered at Amalphi, it was taught by au- 
thority in the ſchools of 1zaly, and from thence 
it ſpread quickly over Europe, The _ 
law, from its peculiar beauty and el * 
got the appellation of be civil law, that 
epithet was applicable originally, to the laws - bs 
all countries Ake. In S acts of par! 
ment, this law, ſometimes by itſelf, 1 _—_ 
c. 69.—1 585, c. 18. and ſometimes in con- 
junction with the canon law, 1540, c. 80. 
151, c. 22. goes under the name of the 
; common law. Where the expreſſion in the act 
zs fuller, be common lqews of the realm, it ſigni- 
fies perhaps our own ancient cuſtomary law, 
1503, c. 79.—1584, c. 131, Oc. ö 

10. Soon after the recovery of the pan- Canon 
dects, a body of law was formed under the law. 
direction of the Biſhop of Rome, ſtiled the 
canon law. It contained rules, not only for 
informing the conſcience, but for the fixing of 

roperty, civil as well as eccleſiaſtical; and 
had the authority of law, in the countries 3 
8 0 the 
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the Pope was temporal ſovereign: But all the 


other nations of Chriſtendom, even thoſe which 
acknowledged the See of Rome, thought them- 
ſelves at liberty, in ſo far as it related to civil 
right, either to reject it, or to receive it with 
ſuch limitation as they judged proper. The 
canon law conſiſts of the decretum, which, in 
1mitation of the Roman digeſts, was compoſed 
by Gratian, a Benedectine Monk, from the 
judgments of the fathers, doctors, and church- 
councils; and of the decretal epiſtles, which, at- 
ter the pattern of Fuſtinian's code, is a collection 
of the reſcripts and conſtitutions of the Popes. 
11. The municipal law of Scotland, as of 
molt other countries, conſiſts partly of ſtatu- 
tory or written law, which has the expreſs au- 
thority of the legiſlative power ; partly of cu- 
{tomary or unwritten law, which derives force 
from its preſumed or tacit conſent. 

12. Under our ſtatutory or written law is 
comprehended, firſt, our acts of parliament ; 
parlia- not thoſe only which were made in the reign 
ment. Of James I. of Scotland, and downwards to our 

union with England in 1707, but ſuch of the 
Britiſh ſtatutes enacted ſince the union, as con- 
cern this part of the united kingdom. 
Regiam 13. The remains of our ancient written law 
maxeltz- were publiſhed by Sir John Skene clerk of regi- 
em. . . . . 
| {ter, in the beginning of the laſt century, by li- 
cence of parliament, Index to unprinted atts, 
1607, Ne 31. The books of regiam majeſta- 
tem, to which the whole collection owes its title, 
ſeem to be a ſyſtem of Scots law, written by a 
private lawyer at the command of David I. ; 
and tho' no exprefs confirmation of that trea- 
tiſe by the Sovereign appears, yet it is admitted 
to 


Law of 
Scotland, 
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to have been the ancient law of our kingdom, 
by exp. is ſtatutes, 1471, c. 48.—1487, c. 
115. The borough-laws, which were alſo en- 
acted by the ſame King David, and the ſtatutes 
of William, Alexander II. David II. and the 
three Roberts, are univerſally allowed to be 
genuine. Our parliaments have once and a- 
gain appointed commiſſions to reviſe and a- 
mend the regiam majeſtatem, and the other 
ancient books of our law, and to make their 
report, 1425, c. 54-—14867, c. I15.—1633,» 
c. 20.3; but as no report appears to have been 
made, nor conſ{cquently any ratification by 
parliament, none of theſe remains are received, 
as of proper authority, in our courts; yet 
they are of notable ule in proving and illu- 
{trating our moſt ancient cuſtoms. _ | 
13. Our written law comprehends, 2. the Ads of 
acts of Sederunt, which are ordinances for re- Vederunt. 
gulating the forms of proceeding, before the 
court of Seflion, in the adminittration of ju- _ | 
{tice, made by the judges, who have a dele- 
gated power from the legiſlature for that pur- | 
pole, 1540, c. 93- Some of theſe acts dip up- | 
on matter of right, which declare what the 
judges apprehend to be the law of Scotland, and 
what they are to obſerve afterwards, as a rule | 
of judgment. | | ö 
15. The civil and canon laws, tho' they are The au- { 
not perhaps to be deemed proper parts ot our mag | 
written law, have undoubtedly had the greateſt ag 0m, 
influence in Scotland. The powers exerciſed laus. 
by our ſovereigns and our judges, have been 
juſtified upon no other ground, than that they 
were contormable.to the civil or canon laws, .. 
1493, c. 51.—1540, c. 69. Sc. And a ſpecial 
itature 
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ſtatute was judged neceſſary upon the reforma- 
tion, to reſcind ſuch of their conſtitutions, as 
were repugnant to the Proteſtant doctrine, - 
1567, c. 31. From that period, the canon 
law has been little reſpected, except iu que- 
ſtions of tithes, patronages, and ſome few 
more articles of eccleſiaſtical right: But the 
Roman continues to have great authority in all 
caſes, where it is not derogated from by ſta- 
ute or cuſtom, and where rhe genius of our 
<A law ſuffers us to apply it. 

aw or 16. Our unyritten or cuſtomary law, is 
cuſtom, that which, without being expreſsly enacted 
by ſtature, derives its force from the tacit con- 

ſent of King and people; which conſent is 
preſumed from the ancient cuſtom of the com- 

munity, I. 32. 1. de legib. as the laws of 
primogeniture and ſucceſſion, the terce, cour- 
teſy, Sc. No preciſe time can be fixed, as 

Its pro- - neceſſary for conſtituting this ſort of law, be- 
— cauſe ſome things require in their nature long: 
er time, and a greater frequency of acts to e- 
{tabliſh them, than others. Cuſtom, as it is 

equally founded in the will of the lawgiver 

with written law, has therefore the ſame ef- 

fects: Hence, as one ſtatute may be explained 

or repealed by another, ſo a ſtature may be 
explained by the uniform practice of the com- 
munity, J. 37. ue legib. and even go ititodiſuſe, 

by a poſterior contrary cuſtom. But this 

power of cuſtom to derogate from prior ſta- 
tutes, is generally confined by lawyers, to ſta- 

tutes concerning private right, and does not 
extend to thoſe which regard public policy. 
3 17. An uniform tract of the judgments, or 
Sion, deciſions of the court of Seſſion, is commonly 
| | conſidered 
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conſidered as part of our cuſtomary law ; and 
without doubt, where a particular cuſtom is 
thereby fixed or proved, ſuch cuſtom of itſelf 
conſtitutes a Jaw : But deciſions, tho* they 

bind the parties litigating, have not, in their 

own nature, the authority of law in ſimilar 

caſes ; yer, where they continue uniform, great 
weight is juſtly laid on them. Neither can the Judg- of 
judgments of the houſe of Peers of Grea/ Bri- the houſe 
tain, reach tarther than to the parties in the of Peers. 
appeal, ſince in theſe, the Peers act as judges, 

not as lawgivers ; nevertheleſs, where a ſimi- . 
lar judgment is repeated in the court of the Jalt 
reſort, it muſt have the ſtrongeſt influence up- 

on the determinations of interior courts, 

18. By the rules of interpreting ſtatute-law Interpre- 
received in Scotland, an argument may be uſed tation of 
from the title to the act 1ticli, a rubro ad ni- 2885 
grum; at leaſt, where the rubric has been ei- 
ther originally framed or afterwards adopted 
by the legiſlature. The pteamble or narrative, 
which recites the inconveniencies that had a- 
riſen from the former law, and the cauſes in- 
ducing the enactment, may alſo lead a judge to 
the general meaning of the ſtatute, But the 
chief weight is to be laid on the ſtatutory words. 

19. Laws, being directed to the unlearned 
as well as the learned, ought to be conſtrued 
in their moſt obvious meaning, and not ex- 
plained away by ſubtle diſtinctions ; and no 
law 3s to ſuffer a figurative interpretarion, 
where the proper ſenſe of the words is as (om- 
modions, and equally fitted to the fubicct of 
the ſtatute. Laws ought to be explained fo 
as to exclude abſurdities, J. 19. de legib.; and 
in the {cnſe which appears moſt agreeable to 

B forner, 
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former laws, J. 28. eod. t. to the intention of 

the lawgiver, I. 17. 18. eod. . and to the-gene- 

ral frame and ſtructure of the conſtitution. In 

Probibi. Prohibitory laws, where the right of acting is 

tory laws, taken from a perlon, folely for the private ad- 

vantage of another, the conſent of him, in 

whoſe behalf the law was made, ſhall ſupport 

the act done in breach of it; but the conſent 

of parties immediately intereſted, has no effect 

in matters which regard the public utility of a 

ſtate, J. 38. de pat. Where the words of a 

{tatute are capable but of one meaning, the 

ſtatute muſt be obſerved, however hard it may 

bear on particular perſons, J. 12. $ 1. qui et a 

quib.: Nevertheleſs, as no human ſyſtem of 

laws can comprehend all poſſible caſes, more 

may be ſometimes meant by the lawgiver than 

is expreſſed ; and hence certain ſtatutes, where 

Interpre- Extenſion is not plainly excluded, may be ex- 

tation by tended beyond the letter, to ſimilar and omit- 

extenſion. ted caſes; others are to be confined to the ſta- 
tutory words. . 

20. A ſtrict interpretation is to be applied, 

Strict in · 1. To correctory ſtatutes, which repeal or re- 

terpreta · ſtrict former laws, J. 14. de /egib. and to ſta- 

tion. tutes which enact heavy penalties, or reſtrain 

the natural liberties of mankind. 2. Laws, 

made on occaſion of preſent exigencies in a 

{tate, ought not to be drawn to ſimilar caſes, 

after the preſſure is over. 3. Where ſtatutes 

eſtabliſh certain ſolemnities as requiſite to 

deeds, ſuch ſolemnities are not ſuppliable by 

equivalents ; for ſolemnities loſe their nature, 

when they are not performed ſpecifically. 

4. A ſtatute, which enumerates ſpecial caſes, 

is, with difficulty, to be extended to caſes not 

expreſled ; 
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| 
expreſſed ; but, where a law does not deſcend 
to particulars, there is greater reaſon to ex- 
tend it to ſimilar caſes. 5. Statutes, which 
carry a diſpenſation or privilege to particular 
perſons or ſocieties, ſufter a ſtrict interpreta- 
tion; becauſe they derogate from the general 
law, and imply a burden upon the reſt of the 
community: But at no rate, can a privilege 
be explained, to the prejudice of thoſe in 
whoſe behalf it was granted. As the on- 
ly foundation of cuſtomary law is uſage, which 
conſiſts in fact, ſuch law can go no farther than 
the particular uſage has gone. 

21. All ſtatutes, concerning matters ſpeci- 


ally favoured by law, receive an ample inter- Ample in- 
pretation; as laws for the encouragement of 'erPreta- 
commerce, or of any uſeful public underta- 


king, for making effectual the wills of dying 
xn ob for reſtraining fraud, for the ſecurity 
of creditors, Sc. A ſtatute, tho” its ſubject- 
matter ſhould not be a favourite of the law, 
may be extended to ſimilar cafes which did not 
exiſt when the ſtatute was made; and for 
which, therefore, it was not in the lawgiver's 
power to provide. 

22, Every ſtatute, however unfavourable, 
mult receive the interpretation neceſſary to 
give it effect: And, on the other hand, in the 
extenſion of favourable laws, ſcope muſt not 
be given to the imagination, in diſcovering re- 
mote reſemblances; the extenſion muſt be li- 
mited to the caſes immediately ſimilar. Where 
there 1s ground to conclude, that the legiſlature 
has omitted a caſe out of the ſtatute purpoſe- 
ly, the ſtatute cannot be extended to that calc, 


let it be ever fo ſimilar to the caſes expreſſed. 
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12 Juriſdiction and Bock I. 


Wy Tit. 2. Of Juriſdiction and Judges in 


general, 


\HE objects of law are perſons, things, 
and actions: Among perſons, judges, 
who are inveſted with juriſdiction, deſerve the 
firſt conſideration. ſuriſdition is a power 
conferred upon a judge or magiſtrate, to take 
cogniſance of, and decide cauſes according to 
law, and to carry his ſentences into execution, 
That tract of ground, or diſtrict, within which 
a judge has the right of juriſdiction, is called 
his territory ; And every act of juriſdiction, 
exerciſed by a judge without his territory, ei- 
ther by pronouncing ſentence, or carrying it 
into execution, is null, J. 20. de juriſd.— 
5. Dec. 1671, Millar. | 
The King, 2. The ſupreme power, which has the right 
the foun- of enacting laws, falls naturally to have the 
tain of Ju- right of erecting courts, and appointing judges, 
riauon. rho may apply theſe laws to particular cafes : 
But, in Scotland, this right has been, from our 
earlieſt times, intruſted with the Crown, as 
having the executive ns of the ſtate. In 
our ſupreme courts of Seſſion and Exchequer, 
not only proceſs, but execution of diligence 
runs in the name of the Sovereign; notwith- 
itanding which, theſe courts have a proper ju- 
riſdiction, ſeeing all their neceſſary writs, both 
of proceſs and execution, are ifſued under their 
direction. | 
3. Juriſdiction was, by the Roman law, either 


Juriſdicti- 
ON, 


Juriſdicti. 


on, volun- voluntary or contentious. Voluntary, was that 
which related to matters that admitted of no 
oppoſition; and therefore might be exerciſed 

ni | by 


tary and 
contenti- 
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by any judge, and upon any day, and in any 
place. Contentious, was that which was ex- 
erciſed in debatable matters, and by its nature 
required a judicial diſcuſſion ; and this fort 
could not be proceeded in, but upon a lawful 


day, in court, and by that judge alone who 


was competent to the ſuit. The judicial rati- 


fications of women cloathed with huſbands, 


may be claſſed among the acts of voluntary ju- 


riſdiction. F. 3. Feb. 1688. Cochran. 
4. Juriſdiction is either ſupreme, inferior Supreme, 

or mixed. That juriſdiction is ſupreme, from inferior 

which there lies no appeal to a higher court. ànd mix- 


Tho! the Britiſh houſe of Peers is, | the u- 
nion of the two kingdoms, our only ſupreme 
court in a ſtrict acceptation, our courts of Seſ- 
ſion, Juſticiary, and Exchequer, may ſtill be 
called ſupreme in a lower ſenſe; as their juriſ- 
diction is univerſal over the whole kingdom, 
as the ſentences of all our other ei courts are 
ſubject to their review, and as their ſentences 
can be brought under review by no court pro 
er to Scotland, Inferior courts, are thoſe 
whoſe ſentences are ſubject to the review of the 


| ſupreme courts, and whoſe juriſdiction is con- 


fined to a particular county, borough, or other 
territory; as Sheriffs, Juſtices of the peace, 
Magiſtrates of boroughs, inferior Admirals and 
Commiſſarics, Barons, Sc. Mixed juriſdiction 
participates of the nature, both of the ſupreme 
and inferior: Thus, the judge of the high 
court of Admiralty, and the Commiſſaries of 
Edinburgh, have an univerſal juriſdiction over 
Scotland, and they can review the decrees of 
inferior Admirals and Commiſlaries; but ſince 
their own decrees are ſubje& to the * 
| 0 
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of the courts of Seſſion or Juſticiary, they are, 
in that reſpect, inferior courts. 
Civil and F. Juriſdiction is either civil or criminal: 
criminal. By the firſt, queſtions of private right are de- 
cided; by the other, crimes are puniſhed. But, 
in all juriſdiction, tho' merely civil, there is a 
power inherent in the judge to puniſh, either 
corporally, or by a pecuniary fine, thoſe who 
offend during the proceedings of the court, or 
who ſhall afterwards obſtruct the execution of 
the ſentence 3 omnia enim cum juriſdictione con- 
cedi videntur, fine quibus juriſdictio explicari nequit. 
J. 2. de juriſd. 
Privative 6. Juriſdiction is either privative or cumu- 
and cumu- lative. Privative juriſdiction, is that which be- 
lative. longs only to one court, to the excluſion of all 
others. Cumulative, otherwiſe called concur- 
rent, is that which may be exerciſed by an 
one of two or more courts, in the ſame cauſe. 
In civil cumulative juriſdiction, the private 
purſuer has the right of election before which 
of the courts he ſhall ſue; but as, in criminal 
0 ueſtions which are proſecuted by a public of- 
feet of court, a colliſion of juriſdiction might 
happen, through each of the judges claimin 
the exerciſe of their right, that judge, by whoſe 
warrant the delinquent is firſt. cited or appre- 
hended, (which is the firſt ſtep of juriſdiction) 
comes thereby to have the jus praeventionis, or 
the excluſive right of judging in the cauſe. 
Bur no citation by the Procurator-Fiſcal, or 
public proſecutor of one court, which is {imply 
intended ad vindictam publicam, can bar the pri- 
vate party injured, from bringing his proceſs 
tor damages, which is a right merely civil, 
before any other competent court, 9. Nov. 
1572, Scet. 


7. All 
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7. All rights of juriſdiction, being original- Perſonal 


ty granted in conſideration of the fitneſs of the 


and 


grantee, were therefore perſonal, and died with heritable. 


himſelf. But, upon the introduction of the 
feudal law, by which certain jurifdictions, as 
of ſheriff-ſhip, regality, &c. were annexed to 
lands, theſe juriſdictions became patrimonial 
and deſcendible to heirs, as well as the lands 
to which they were annexed; and even after 
ſheriff-ſhips ceaſed to be territorial, by the So- 
vereign's reſuming the juriſdiction into his own 
hands, Cr. 104, §. 14. the Crown frequently 
made heritable grants of them to others : Bur, 
by 20. Geo. II. c. 43. all heritable juriſdic- 
tions, except a ſmall pittance reſerved to Ba- 
rons, are either abolithed, or reſumed and an- 
nexed to the crown. 


8. Juriſdiction is either proper or delegated. Proper 


Proper juriſdiction, is that which belongs to a 
judge or magiſtrate himſelf, in virtue of his 
office. Delegated, is that which is commu- 
nicated by the judge, to another who acts in 
his name, called a depute or deputy. Where 
a deputy appoints one under him, he is called 
a ſubſtitute. No grant of juriſdiction, which is 
an office requiring perſonal qualifications, can 
be delegated by the grantee to another, with- 
out an expreſs power in the grant. Such 
power has been given in all perſonal grants of 
meriff-ſhip, ſtewartry, admiralty,&c.; but juſti- 
ces of the peace and magiſtrates of burghs have 
no power of deputation. In patrimonial juriſ- 
diction, as it was poſlible the heritable officer 
might be incapable of rightly diſcharging the 


and 
deieg 


oifice in proper perſon, he was empowered to. 


appoint 


ated. 


[1 S wan? = * * a at, - 
N p 0 Fo "> 
WW „*** 
. re * 
i . 0 


NT 
16 Of 9 and Book I. 
appoint deputies, for whom he ſhould be an- 
ſwerable, 1424. c. 6. 
Civil u- 9. Civil juriſdiction is founded, 1. ration? 
riſdiction domicilii, if the defender has his domicile within 
— the judge's territory. A domicile is the dwell- 
lone domi. ing place where a perſon lives, with an inten- 
cili. tion to remain; and cuſtom has fixed it as a 
rule, that reſidence for forty days founds ju- 
riſdiction. If one has no fixed dwelling- place, 
e. g. a ſoldier, or a travelling-merchant, a per- 
ſonal citation againſt him within the territo 
is ſufficient to found the judge's juriſdiction o- 
ver him, even in civil queſtions, F. 12. Nov. 
1709, Lees. As the detender is not obliged 
to appear before a court to which he is not 
ſubject, the purſuer mult follow the defender” 8 
domicile, A#or ſeguitur forum rei. 
2. Ratione 10. It is founded, 2. ratione rei Aftae, if the 
ei tac. ſubject in queſtion lie within the ter ritory. If 
that ſubject be immoveable, the judge, whoſe 
Jauuriſdiction is founded in this way, is the ſole 
FI judge competent, excluding the judge of the 
| domicile ; for an immoveable ſubject cannot 
ſhift places; and muſt therefore be reſtored 
in that place where it is ſituated. 6 
Letters of 11. Where one, who has not his domicile 
_ within the territory, is to be ſued before an 
„ | 
inferior court ratione rei ſitae, the court of 
Seſſion muſt be applied to, whoſe juriſdiction 
is univerſal, and who, in courſe, grant letters 
of ſupplement, to cite the defender to appear 
before the inferior judge. Where the party 
to be ſued, reſides in another kingdom, and 
has an eſtate i in this, the court of Seſſion is the 
only proper coutt, as the commune forum'to all 


perſons reſiding abroad; and the defender, if 
his 
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his eſtate be heritable, is conſidered as lawfully 


ſiſted before that court, by a citation at the 
market-croſs of Edinburgh, and pier and 


- ſhore of Leith: But where a ſtranger, not a 


native of Scotland, has only a moveable eſtate 
in this kingdom, he is deemed to be ſo little 
ſubject to the juriſdiction of ou courts, that 
action cannot be brought againſt him, till his 
effects be firſt attached by ati arreſtment juriſ- 
diftionis fundandae cauſa, Harc. 487. which is 
laid on, by a warrant iſſuing from the court 
within whoſe territory the ſubject is ſituated, 
at the ſuit of the creditor. 

12. A judge may, in ſpecial cafes, arreſt or 
ſecure the perſons of ſuch as have tieither do- 
micile nor eſtate within his territory, even 
for civil debts. Thus, on the border between 
Scotland and England, warraiits are granted of 
courſe by the judge ordinary of either fide, a- 
gainſt thoſe who have their domicile upon the 
oppoſite ſide, for arreſting their petfons, till 
they give caution judicio /ifti: And even the 
perſons of citizens or natives may be ſo ſecured, 
where there is juſt reaſon to ſuſpect that they 
are in meditatione fugae,'i. e. that they in- 
tend ſuddenly to withdraw from the kingdom; 
upon which ſuſpicion, the creditor who applies 
muſt make oath. An inhabitant of a borough- 
royal, who has furtiiſhed one who lives with- 
out the borough in meat, cloaths or other mer- 
chandize, and who has no ſecurity for it but 
his own compt-book, may arreſt his debtor, 
till he give ſecurity judicio ti, 167 2, c. 8. 


Arreſt- 
ment of 


ſtrangers: 


13. A judge may be declined, i. e. his ju- Grounds 
riſdiction diſowned judicially, 1. ratione cau/ce, of decli- 


irom his 8 to the ſpecial cauſe 
brought before him. Th 
C 


nature, 


1. Kation: 


us, the court of Seſ- caaſac, 
ſion 
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ſion may be declined in criminal cauſes : In 2 
ferior judges in declarators of property, &c. p 
2. Ratione 2. ratione ſuſpecti judicis; where either the 0 
Julpecli ju- judge himſelf, or his near kinſman, has an in- d. 
dcin. tereſt in the ſuit. Where a company is conſti- tl 
tuted by patent or act of parliament, by which IM x 


a public benefit is intended, a judge cannot ad 
be declined in the cauſe of fuch company, mere- fc 
ly becauſe he is a proprietor; an example of fe 
which we have in our bank companies; ſee 00 
Voet Com. tit. de judic. S. 45. The judges of ti 
the Seſſion were by 1594, c. 212. diſguall. p 

- _ hed from voting in the cauſes of their fathers, N 
. brothers, or ſons : But by 1681, c. 13. one rule d 
; is laid down for all judges, ſupreme and infe- d 
rior, that no judge can vote in the cauſe of n 
his father, brother or ſon, either by conſan- 1 
guinity or affinity; nor in the cauſe of his uncle d 
or nephew by conſanguinity. A deputy may 


be declined, as ſuſpected, where the principal t 
judge is a party, 1555, c. 39. §. Alt. except 0 
in cauſes, in which he is authorifted to judge j. 
by ſpecial ſtatute, 1579, c. 84. n 
z. Ralione 14+ Judges may be declined, 3. ratione pri- v 
privilegii, vilegii; where the party is by privilege ex- f 
empted from their juriſdiction. Thus all l 
members of the College of Juſtice may de- 0 
cline the juriſdiction of inferior judges, 1555, 
c. 39.: But as ſuch privilege has no operation n 
till it be pleaded, therefore, if declinature be r 
not proponed, the judge may proceed in 0 
the cauſe. The privilege, exempting mem- d 
bers of parliament from civil juriſdiction, ſit- t 
ting the parliament, is ſo ſtrongly founded, that v 
action cannot proceed againſt them, unleſs 0 
they expreſsly wave their privilege. t. 


15. 
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15. Prorogated | juriſdiction (guriſdiftio in Proroga- 
enſentientes) is that which is, by the conſent of ted juriſ- 


parties, conferred upon a judge, who, with- en. 


out ſuch conſent, would be incompetent. Alt requires 
defender's abſence does not infer his conſent ; ': — 
the decree will be void, as pronounced 3 
non ſuo judice, if an explicite conſent be not 
adhibited, or ſome poſitive act done by the de- 

fender, importing conſent, e. g. exhibiting de- 

fences in cauſa ; becauſe, where a judge is in- 
competent, every ſtep he takes muſt be null, 

till his juriſdiction be made competent, by the 

party's actual ſubmiſſion to it. It is otherwiſe, 

where the judge is competent, but may be 
declined by the party upon privilege, ſupr. 

$. 14. Where the Defender enters a decli- 

nature which is repelled, er anus is nct 
inferred, though he ſhould afterwards oficr 
defences in cauſa, F. 29. July 1696, Shaw. 

16. A clauſe, conſenting to the regiſtra- Does a 
tion of a writing in the books of a judge's — 

: f giſtring 
court, does not imply a prorogation of that import 
judge's juriſdiction, in any queſtion that conſent. 
may be moved afterwards upon the effect of the 
writing; ſuch conſent is limited to the regi- 
{tration, which is quodammodo juriſdictionis vo- 
luntariae, and is not to be ſtretched by impli- 
cation, to acts of contentious juriſdiction. 

17. In order to prorogation, the judge 2. Juriſdi- 
mult have juriſdiction, ſuch as may be pro- dtion in 
rogated, J. 1. de judic. Hence, prorogation the Judge. 
cannot be admitted, where the judge's juriſ- 
diction is excluded by ſtatute; which ſeems 
to be the caſe of 1681, c. 13. Hence like- 
wiſe, no conſent can prorogate the juriſdiction 
of a judge whoſe commiſſion is vacated, or its 
term expired ; nor of a judge while he 1s 
out of his territory. But a defender, tho 

his 
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Prorogatio 


ae cauſa in 


cauſam. 


Oaths to 
be taken 


by judges. 


his domicile be without a judge's juriſdiRion, 
_ if cited within the territory, ſubject him- 
t 


ſelf to the juriſdiction, by appearing in court, 
and offering peremptory defences, 23. Feb, 


1627, Service. 

18. In queitions of civil juriſdiction, a judge, 
who was only conſtituted to a certain Gon of 
cauſes, might, by the Roman law, have had 
his juriſdiction prorogated, to cauſes of a dif- 
ferent nature, J. 1. C. de juriſd. omn, jud, By 
our practice, ſuch prorogation is rejected, 
Falc. $ 13. Yet where the cauſe is of the ſame 
nature, with thoſe to which the judge is com- 
petent, though law may have confined his 


juriſdiction, within a certain ſum, parties may | 


prorogate it. above that ſum, unleſs where 
prorogation is prohibited; an inſtance of which 
prohibition, we have in the juriſdiction of ba- 
rons, as reſtricted by 20. Geo. II. c. 43. Pro- 
rogation is not admitted in the King's cauſes; 
for the intereſt of the crown cannot be hurt 
by the negligence of its officers, in the ma- 
nagement of proceſſes, 1600, c. 14;—— 19, 
Jan. 1711, Eyres. 

19. All judges muſt at their admiſſion ſwear, 
1. the oath of allegiance, and ſubſcribe the 
aſſurance, 1693, c. 6. 2. The oath of abju- 
ration, which was firſt impoſed 6. Anu. c. 14. 
and has been ſince continued by ſeveral Britiſb 
ſtatutes. 3. The oath of 1 1. Geo. I. 
c. 13. Laſtly, the oath de fideli adminiſtratione. 


Letters of 20. A party who has either properly de- 


advoca- 


tion. 


clined the juriſdiction of the judge before 
whom he had been cited, or who thinks 
himſelf aggrieved by any proceedings in the 
cauſe, may before decree apply to the court 
of Seſſion, to iſſue Letters of advocation for 
calling the action from before the inferior 

court 


. 
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court to themſelves, The grounds therefore 

upon which a party may pray for letters of 
advocation, are incompetency and iniquity. Udon in- 
Under incompetency, is comprehended not competen- 
only defect of juriſdiction, but all the grounds cy. 

of declining — in itſelf competent, 

ariſing either from ſuſpicion of the judge, or 
privilege in the parties. A judge is faid to Upon ini- 
conunit iniquity, when he either delays juſtice, quity. 

or pronounces ſentence, in the exerciſe of his 
Juriſdiction, contrary to law. | 

21. Tho' the grounds, on which letters of Efet of 
adyocation proceed are perſonal, reſpecting advocati- 
that judge alone who is incompetent, or who on- 
has committed iniquity ; yet their ſtyle car- 
ries an injunction to all inferior judges, not 
to proceed in the cauſe: And even, where 
that part of ſtyle happened to be omitted, the 
nature of an advocation was adjudged to im- 
ply a general prohibition, 18. July 1623, 
Cranſtoun : But till the advocation be intima- 
ted, it can neither reſtrain judges from decid- 
ing, nor parties from inſiſting. If, after inti- 
mation, a judge ſhall preſume to proceed, his 
ſentence is null; and both he, and the party 
inſiſting, are puniſhable for contempt of au- 
thority. 

22. That the court of Seſſion may not How li- 
waſte their time in trifles, no cauſe for a ſum mited- 
below 200 merks Scots, 1663, c. 9. (now 
12 J. Sterling, by 20. Geo. II. c. 43.) can be 
advocated to the court of Seſſion from the in- 
ferior Judge competent: But if an inferior 
judge ſhall proceed upon a cauſe, to which he 
is incompetent, the cauſe may be carried from 
him by advocation, let the ſubject be ever ſa 
inconſiderable, 
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LAND. 


HE King, who is the fountain of juriſ- 


diction, might by our conſtitution have 
judged in all cauſes, either in his own perſon, 
1469, c. 27. in fin. of which Sir Thomas Craig 


givesa ſtrong inſtance, p. 5 19. §. 12. or by thoſe 
whom he was pleaſed to veſt with juriſdiction. 


In the reign of Ch. II. the parliament extended 
this part of the prerogative, by declaring, that 
the King retained a cumulative juriſdiction, 
notwithitanding any offices or grants of juriſ- 
diction formerly beſtowed upon his ſubjects, 
1681, c. 18. ; in conſequence of which, he 
aſſumed a power of erecting regalities w ithin 


the bounds of heritable ſheriffſnips, Sc. But 


this act was repealed, 1690, c. 28, 

2. The parliament of Scotland, as our court 
of the laſt reſort, had the right of reviewing 
the ſentences of all our ſupreme courts ; par- 
ticularly thoſe of the court of Seſſion, againſt 


which, parties have been early in uſe to proteſt 


for remedy of law, to King and parliament, 
Books S. 29. Jan. 155%, and 7. March 156. 
The court of Seſſion in 1674 (founding their 
plea upon 1457, c. 62. joined with 1537, 
c. 39.) difallowed this right, and procured an 
order of Council, for baniſhing all the advo- 
cates who would not diſclaim the lawfulnels of 
appeals to parliament, twelve miles from E- 
dinburgh ; but the convention of Eſtates 1689, 
Ce 13» 
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c. 13. aſſerted it to be the right of every ſub- 
ject, to proteſt for remedy of law againtt the 
{entences of the Seflion. 
3. Private acts, or ratifications of private Private 
grants by parliament, as they paſſed of courſe, a> 
wirhout hearing thoſe having intereſt, could not 
hurt the right of third parties; for which rea- 
ſon, they are declared ſubject to reduction by 
the court of Seſſion, 1567, c. 18. Ne. 1. And 
all the ſeſſions of our Scots parliaments, down- 

wards from Fa. VI. were cloſed with an act, 

ſaving the right of third parties. 
4. By the treaty of union, 1707, c. 7. art. 3. Parlia- 
the parliaments of Scotland and England are uni- — __ 
ted into one parliament of Great Britain. From ur" a 
this period, the Britzſʒ houſe of Peers, as com- 
ing in place of the Scots parliament, is become 
our court of the laſt reſort, to which appeals 
lie, from all the ſupreme courts of Scotland: 
But that court has no original juriſdiction in 
civil matters, in which they judge only upon 
appeal. By art. 22. of that treaty, the Scots 
ſhare of the repreſentation in the houſe of 
Peers, is fixed to fixteen Scots Peers elective, Scots re- 
and in the houſe of Commons, to forty tive 8 
Commoners; of which thirty are elected b _ : 
the frecholders of counties, and fifteen by the 
royal boroughs. The principal acts relating to 
the right of election, are 1681,c. 21.—1707, 
c. 8.—6. An. c. 6. and 23.—12. An. ft. I. c. 
6.— 2. Geo. II. c. 24.—-7. Geo. II. c. 16.—1. 
Geo. II. c. 11. 

5. The King, altho' he might have deter- Privy 
mined all cauſes by himſelf, committed the re- council. 
gular excerciſe of that branch of his prerogative 
to his ſtated judges, as juſticiary, ſheriff, &c. 

except 


Joſſion. 
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except in certain particular trials, which parties 
were at liberty to bring, either before the King 
and his council, or before the judge ordinai , 


arg. 1425, c. 65. compared with 1457, c. 61. 


After the court of Seſſion got the cogniſance 
of the cauſes, that might have been formerly 
determined by the King and his council, infr. 
8. 6. the juriſdiction of the council ſeemed to 

confined to queſtions, which called for the 
more ſpecial attention of the public, 1471, 
c. 48.—1487, c. 105. This council was ſtyled 
the King's ſecret, or privy council, 1489. c. 12. 
—1609, c. 14. in contradiſtinction to the ꝓar- 
liament, which was the great or general coun- 
cil, 1457. c. 75.— 1537. c. 40. ; and it came 
at laſt, beſides its powers in matters of ſtate and 
government, to be veſted with a fixed ſupreme 
juriſdiction, in all queſtions that had a relation 
to the public peace. They inquired into, and 
puniſhed violent incroachments upon poſſeſſion, 


and other groſſer breaches of the peace; they 


decreed alimony to pupils, and to wives bar- 
barouſly uſed by their huſbands, and judged in 
many other queſtions of that ſort, where ſum- 
mary proceeding was neceſſary: But by 6. An. 
c. 6. the Scots privy council was aboliſhed, and 


ſunk into that of Great Britain, which for the 


future is declared to have no other powers, 
than the Engliſb privy council had at the time 

of the union. | 
6. A coutt was erected by 1425. c. 65. con- 
ſiſting of certain perſons to be named by the 
King out of the three eſtates of parliament, 
which was veſted with the juriſdiction former- 
ly lodged in the Council, and got the name of 
the Seſſion, becauſe in place of being itine- 
rant, 
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rant, and without any fixed terms of ſitting, it 
was ordained to hold annually a certain num- 
ber of ſeſſions, at the places to be ſpecially ap- 
pointed by the King. This court had a jurit- 
diction, cumulative with the judge-ordinary, in 
ſpulzies, and other poſſeſſory actions, and in 
debts; but they had none in queitions of pro- 
perty of heritable ſubjects, 1457, c. 61. No 
appeal lay from its judgments to the pailia- 
ment, ib. c. 62: The judges of this court 
ſerved by rotation, and were changed from 
time to time after having ſat 40 days in whole, 
ib. c. 63. and became ſo negligent in the ad- 
miniſtration of juſtice, that it was thought ne- 
ceſſary by 1503, c. 58. to transfer their 
powers to a council to be named by the King, 
called the daily council. 

7. The preſent model of the court of Seſſion, Or college 
or college of juſtice, was formed in the reign of juſtice , 
of Ja. V. The judges thereof, who are by 
1537, c. 36. veſted with an univerſal civil ju- 
riſdiction, conſiſted originally of ſeven church- 
men, ſeven laymen, and a preſident, whom it 
behoved to be a prelate, arg. 1579. c. 93: And 
even after the retormation, parſons, rectors, and 
other churchmen were received as judges. 
Parochial miniſters were firſt d;{qualified for 
the office, by 1584, c. 133-; atterwards by 
1640, c. 26. which extended the prohibi- 
tion to all churchmen, the diſtinction of ſpiri- 
tual and teinporal judges was ſuppreſſed à And 
tho” that act was not renewed after the eſto- 
ration, no clergyman has been, fince that pe- The jud- 
riod, admitted to the bench. The judges of 875 — 
ſellion have been always received by warrants dh 
from the crown. IIis Majeſty, 1579, c. 93. named. 

D {ſeems 


Their 
qualifica- 
tions. 


Their 
trial. 
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ſeems to have transferred to the court itſelf, 
the right of chuſing their own preſident; and 
in a Sederunt recorded 26. Fune 1593, the 
King condeſcended to preſent to the Lords, up- 


on every vacancy in the bench, a liſt of three 


perſons, out of which they were to chuſe one; 
in which form, Mr John Preſton of Fenton, was 
admitted, 8. March 1593, and Mr David Mac- 
gill of Cranſtoun, 23. May 1597. But his Ma- 
jeſty ſoon reſumed the exerciſe of both rights, 
which continued with the crown till the uſur- 
pation, when it was ordained, that the King 
ſhould name the judges of the Seſſion, by the 
advice of parliament, 1641, c. 15. After the 
reltoration, the nomination was again declared 
to be ſolely in the ſovereign, 1661, c. 2. 

8. Tho” judges may, in the general caſe, be 
named at the age of twenty one years, the 
Lords of Seſſion mult be at leaſt twenty five, 
1592, c. 132.; by which ſtatute, other qua- 
lifications are alſo required to that office. By 
1707, c. 7. art. 19. no perſon can be named 
Lord of Seſſion, who has nowferved as an ad- 
vocate or principal clerk of Seſſion for five 
years, or as a writer to the Signet for ten: 
And in the caſe of a writer to the ſignet, he 
muſt undergo the ordinary trials upon the Ko- 
man law, and be found qualified, two years be- 
fore he can be named. Upon a vacancy in the 
bench, the King preſents the ſucceſſor by a 
letter addreſſed to the Lords, wherein he re- 
quires them to try and admit the perſon pre- 
ſented. The Lords, at the deſire of Ch. II. 
fixed the method of trial, by Ad. S. 31. July 
1674. The powers given them to reject the 
preſentee upon trial, 1579, c. 93. are taken 
away, 
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away, by 10. Geo. c. 19. and a bare liberty to 
remonſtrate ſubſtituted in its place. | 
9. Beſides the 15 ordinary judges, the King — 
was allowed to name three or four Lords of * 
his great council, who might ſit and vote with 
them, 1537, c. 40. Upon a complaint made 
by the court of Seſſion, that the crown had 
exceeded the fixed number of extraordinary 
Lords, Ja. VI. by a letter recorded, Books S. 
28. March 1617, promiſcd to reſtrict himſelf 
to four, which number was from that time ne- 
ver exceeded. By the faid act 10. Geo. I. no 
vacancy happening thereafter, through the 
death of any extraordinary Lord, can be ſup- 
plied. At the firit inſtitution, ten Lords, Quorum. 
with the preſident, made a quorum, 1537, c. 
57: But it appears from 1587, c. 44. that the 
practice prior to that ſtatute, had reduced the 
quorum to nine ordinary Lords. 
10. The appcllation of the College of Fuſtice Privileges 
is not confined to the judges, who are diſtin- of che eol- 
2 N lege of ju- 
guiſhed by rhe name of Senators, 1540, c. 93; Rice. 
but comprehends advocates, clerks of Seſſion, 
writers to the Signet, and others, as deſcribed, 
Ac. S. 23. Feb. 1687. Where therefore the 
college of juſtice is intitled to any privilege, 
it extends to all the members of the college. 
Beſides the privilege mentioned under the for- 
mer title, $ 14. they are exempted from watch- 
ing, warding, and other ſervices within bo- 
rough, 1592, c. 153.; and from the payment 
of miniſters ſtipends, and of all cuſtoms, Cc. 
impoſed upon goods carried to, or from the 
city of Edinburgh, ſaid A S. 3 
11. Tho” the juriſdiction of the Seſſion be gry + 
properly limited to civil cauſes, 1537, c. 36. gefion in 
the crimes, 


In civil 


cauſes. 


28 Of the ſupreme Judges, 


Book I. 
the judges have always ſuſtained themfelves, 
as competent to the crime of falſehood, either 
from its neceſſary connexion. with civil right, 
or perhaps, becauſe the ſummary proceedings 
of the court of Juſticiary, were not well a- 
dapted to the tedjous proots frequently brought 
in improbations, when purſued in the indirec 


manner. Where the falſehood is alleviated 
by favorable circumſtances, the Lords them- 
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ſelves inflict the puniſhment by impriſonment, 


fine, &c.; but where it deſerves death or de- 
membration, they, after finding the crimepro- 
ved, remit the criminal tothe court of Juſticiary, 
Special ſtatute has given the court of Seflion 
juriſdiction in contraventions of lawborrows, 
deforcements, and breach of arreſtment, 1581, 
c. 117, 118. And they have been in uſe to 
judge in battery pendente lite, and in uſury, tho 
ſtatute ſeems to have excluded them, 1594, 

c. 219.—1597, c. 247. | 
I 2. In certain civil cauſes, the juriſdiction 
of the Seſſion is excluſive of all inferior juriſ- 
dictions; as in declarators of property, and o- 
ther competitions of heritable rights, provings 
of the tenor, ceſſiones bonorum, reſtitution of 
minors, reductions of decrees or of writings, 
ſales of the eſtates of minors or bankrupts, &c. 
In a ſecond claſs of cauſes, their juriſdiction 
can be only exerciſed in the way of review, 
after the cauſe is brought from the inferior 
court; as in maritime and conſiſtorial cauſes, 
which mutt be purſued in the firtt inſtance be- 
fore the admiral or commiſſary; and in actions 
below 200 merks, which muſt be commenced 
before the judge-ordinary, 167 2, c. 16. f. 16. 
Concerning the Seſſion. In all civil actions, which 
fall under neither of theſe claſſes, the juriſdi- 
ction 
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ction of the Seſſion is concurrent, even in the 
firſt inſtance, with that of the judge- ordinary. 


The Seſſion may proceed as a court of equity The Seſ- 
by the rules of conſcience, in abating the ri- ſion is a 


gour of law, and giving aid in proper caſes, to 
{uch as in a court of law can have no remedy: 
And this power is inherent in the Supreme 
court of every country, where ſeparate courts 
are not eſtabliſhed for law and for equity. 


court of 
equity. 


13. The ſupreme criminal judge was ſtyled Juſticiar. 


the Juſticiar, and he had anciently an univer- 
fal civil juriſdiction; even in matters of heri- 
tage, R. M. I. 1.c. 5. §. 3, 4:-—. 2. c. 16. 
$. 37. He was obliged to hold two juſtice- 
courts or ay res yearly, at Edinburgh or Peeblis, 
where all the freeholders of the kingdom were 
obliged to attend, Q: Alt. c. 79. Beſides this 
univerſal court, ſpecial juſtice-ayres were held 
in all the different ſhires of the kingdom, twice 
in the year, Stat. R. III. c. 30.— 1440. c. 5, 
Sc. Theſe laſt having gone into diſuſe, his 
Majeſty was authoriſed, 1587, c. 81, either 
by himſelf, or his juſtice-general, to name 
eight deputies, two for every quarter of the 
kingdom, who ſhould make their circuits over 
the whole, in April and Octcber. 

14. The office of deputies was ſuppreſſed, 
by 1672, c. 16. and five Lords of Seſſion were 
added as commiſſioners of Juſticiary, to the ju- 
{tice-general and juſtice-clerk. The juſtice- 
general, if preſent, is conſtant preſident of 
the court, and in his abſence the juſtice-clerk. 
This ſtatute divides the kingdom into three di- 


ſtricts, and appoints two of the judges of the circuit 
new erected court, to hold circuits in certain courts. 


boroughs of caeh- diſtrict, once a year in May. 
Soon after the union, circuit courts were ap- 
pointed 


FJariſditi- 
on of Ju- 


ſticiary. 


Jew pow- 
ers of the 
Circuit, 
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pointed to be held twice in the year, by 6. 


_ c. 6. Afterwards they were, by 10. An. 
33. brought back to the regulation of 
I — 2.3 and now again, by the late juriſdicti- 


on-act 20. Geo. II. they are tobe held twice in 


the year, in the ſpring and harveſt vacations; 
with a power to his Majeſty, to add to, or 
alter the places or diſtricts at which the 
courts are to be held. One judge may, by the 
laſt quoted ſtature, proceed to buſineſs in the 
abſence of his collegue. 

15. By St Al. II. c. 14. F. 2. the crimes 
of robbery, rape, murder, and wilful-fire-rai- 
ſing, (the four pleas of the crown) are ſaid to 
be reſerved to the King's court of Juſticiary; 
but the only crime, in which, de praxi, the ju- 
riſdiction of Julticiary came at Jalt to be ex- 
cluſive of all inferior criminal juriſdiction, was 
that of high treaton, Mack. Crim. Tit. Furiſd. of 
Reg. Treaſon is fince the Union triable, not 
only by the Juſticiary, but by ſpecial] commiſ- 
ſion of oyer and terminer, in which three of the 
Lords of Julticiary mult be named, whereof 
one to be of the quorum, 7. An. c. 21. The 
court of Jutticiary, when fitting at Edinburgh, 
has a power of adyocating cauſes from all in- 
ferior criminal judges, and of ſuſpending their 
ſentences. Formerly, the court of Seſſion 
aſſumed the power ot advocating criminal cau- 
ſes from inferior courts, not only on incompe- 
tency, but 1n,quity, in order again to remit 
them to the proper judge : But the Seſſion has 
not interpoſed in ſuch advocations, ſince the 
Juſticiary was new-modelled by ſtatute 167 2. 

16. The circuit-court has, by the late juriſ- 
diction-act,. a power given them to judge in 
all criminal cauſes, which do not infer death or 

demembration, 
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demembration, upon appeal from any inferior 
court within their diſtrict. By the ſame ſta- 
tute, a ſupreme civil juriſdiction is alſo given 
to them, by way of appeal, in all cauſes not ex- 
* ceeding 1 2 J. Sterling, in which their decrees 
are not ſubject to review; but no appeal is to 
lie to the circuit, till the cauſe be finally deter- 
mined in the inferior court. This laſt branch 
of the act was only temporary, but is now 
made perpetual by 31. Geo. II. c. ult. 


17. The Scots court of Exchequer, as the Exche- 
King's Chamberlain court, judged in all que-quer. 


{tions of the revenue. By 6. An. c. 26. (paſſed 
in purſuance of 1707, c. 7. art. 19.) that court 
is aboliſhed, and a new court erected, conſiſt- 
ing of the Lord High Treaſurer of Great Bri- 
tain, and a chief Baron, with four other Barons 
of Exchequer; which Barons are to be made 
of ſergeants at law, Engliſh barriſters, or Scots 
advocates of five years ſtanding. All the pri- 
vileges, belonging to the college of juttice, are 
communicated to the Barons and other mem- 
bers of this court; and the council intitled to 
practiſe in it, are ſuch as can practiſe before 
the courts of Weſtminſter, or the court of Seſlion. 
This court has a privative Juriſdiction confer- 
red upon it, as to the duties of cuſtoms, excite, 
or other revenues appertaining to the King or 
Prince of Scotland, and as to all honours and 
eſtates that may accrue to the Crown; in which 
matters, they are to judge by the forms of pro- 
ceeding, uſed inthe Engliſh court of Exchequer; 
under the following limitations, That no debt 
due to the Crown thall affect the debtor's real 
eſtate, in any other manner, than ſuch eſtate, 
may be affected by the laws of Scotland; (fee New 

Coll. 
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Coll. 112. and that the validity of the Crown's 
titles to any honours or lands ſhall continue to 
be tried by the court of Seſſion. The Barons 
have the powers of the Scots court continued 
with them, of paſſing the accounts of Sheriffs, 
or other officers who have the execution of 
writs iſſuing from, or returnable to the court 
of Exchequer; and of receivitig reſignations, 
and paſling ſignatures of charters; gifts of ca- 


ſualties, &c. But tho? all thele muſt be paſſed 


Admiral, 
his juriſ- 
diction. 


Criminal. 


And civil. 


in Exchequer, it is the court of Seſhon only, 
who can judge of their preference, after they 
are completed, 1661, c. 59. See Starr's Deci /. 
14. June 1665. | 

18. The juriſdiction of the Admiral in ma- 
ritime cauſes was, of old, concurrent with that 
of the Seſſion. It has the title of ſovereign gi- 
ven to it, by 1609,c.15. and is much enlarged 
by 1681, c. 16. whereby the High-Admiral is 
declared the King's Juſtice-General, upon the 
ſeas, on freſh water within flood-mark, and, 
in all harbours and creeks. His civil juriſdi- 
ction extends by this ſtatute, to all maritime 
cauſes, and ſo comprehends queſtions of char- 
ter-parties, freights, ſalvages, bottomrics, &e, 
He exerciſes this ſupreme juriſdiction by a de- 
legate, the judge of the high court of admiral- 
ty; and he may alſo name inferior depuries, 
whoſe juriſdiction if limited to particular di- 
ſtricts, and whoſe ſentences are ſubject to the 
review of the highconrt. In cauſes which arc 
declared to fall under the Admiral's cogniſance, 
his juriſdiction is ſole; in ſo much that the Seſſi- 
on itſelf, though they may review his decrees 
by ſuſpenſion or reduction, cannot carry a 
maritime queſtion from him by advocation : 


Let the Seſſion may advocate cauſes from in- 


ferior 


JT 
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ferior admiralties in order to remit them to the 
judge of the high court. The Admiral has 
acquired, by ufage, a juriſdiction in mercan- 
tile cauſes, even where they are not ſtrictly 
maritime, cumulative with that of the Judge- 
ordinary, 19: 705 1706, Turnbull. The ju- 
riſdiction of the commiſſaries of Edinburgh, 
which is as properly ſupreme as that of the 
High Admiral, is explained below, 1.5. 24.25. 
19. All our ſupreme courts have ſeals or ſig- 
nets, proper to their ſeveral juriſdictions. The 
courts of Seſſion and Julticiary uſed formerly 
the ſame ſigner ; which was called the King's, 
becauſe the writs ifſuing from thence run in the 


| King's name; and tho' the Juſticiary got at laſt 


a ſeparate ſignet for itſelf, yet that of the Seſ- 
ſion (till retains the appellation of the King's 
fignet. In this office, are ſealed ſummonſes for 
citation, letters of executorial diligence, or for 
ſtaying or prohibiting of diligence, and gene- 
tally whatever paſſes by the warrant of the Seſ- 
ſion, and is to be executed by the officers of the 
court. All theſe muſt, betore ſealing, be ſigned 
by the writers, or, as theyare called in our au- 
cientitatutes, 1537, c. Fo. et ſeqg. clerksofthe 
ſignet: But letters of diligence, where they 
are granted in a deptnibag proce. merely for 
probation, tho' they paſs by the ſignet, nwit 
be ſubſcribed by a clerk of Seſſion. The clerks 
of the ſignet alſo prepare and ſubſcribe all ſig- 
natures of charters, or other royal grants, 
which paſs in Exchequer. 
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TiT. 4. Of inferior Judges and Courts. . 


HERIFF, from reeve, governor, and ſheer 

to cut or divide, is the Judge-ordinary 
conſtituted by the Crown, over a particular di- 
viſion or county. Our Kings ſometimes erected 
certain lands, which wereonly parts of a coun- 
ty, and at other times royal boroughs, with the 
juriſdiction of ſheriff-ſhip within themſelves; in 
which caſe, the judge of theprivileged territory 
had a juriſdiction, cumulative with the juriſdi- 
ction of the Sheriff of that county, within 
which it was locally ſituated. The Sheriff's 
Juriſdiction, both civil and criminal, was in an- 
cient times, nearly as ample withinhis own ter- 
ritory, as that of the ſupreme courts of Seſſion 
and- Juſticiary was, over the whole kingdom; 
for he received in his court the fourpleas of the 


As itſtood crown, when authorized by the Juſticiary, St. 
anciently. Gn. c. 2. §. 5. and he judged in declarators of 


As it 
ſtands at 
preſent. 


property or pleas of right, and in other queſtions 
of the greateſt importance, R. M. I. 1. c. 3. et 5. 
And, even after his juriſdiction came to be 
more limited, it retained for ſome time this 
mark of ſupreme, that cauſes were carried for 
review, from the baron-courts of ſubject- ſu- 
periors, to the Sheriff-court, as the King's ba- 

ron-court, 1503, c. 95. | 
2. The Sheriff, to this day, judges in all 
actions upon contracts, or other . 7 obli- 
gations, to the greateſt extent, whether the 
ſuit be brought againſt the debtor himſelf, or 
againſt his repreſentative, in forth-comings, in 
poindings of the ground, in mails and duties, 
| and 
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and in all poſſeſſory actions, as removings, e- 
jections, ſpulzies, &c. ; in all brieves iſſuing from 
the chancery, as of inqueſt, terce, or diviſion, 
tutory, c. and even in adjudications of land- 

ä eſtates, when deduced on the renunciation of 

| the apparent heir. His preſent criminal juriſ- 
diction extends to certain capital crimes, as 
theft, and even murder, tho” it be one of the 

| pleas of the Crown, 1426.C. 90. 1491.C. 28; 

and he is competent to moſt queſtions of public 

| police. 4 1 

3. Sheriffs have a miniſterial power, in vir- His mini- 

| tue of which, they were anciently employed in ſterial 

| ſending written copies of the laws to prelates, Powers. 

; K& barons, and boroughs, before the art of priuting, 
L425,C. 67.; and to this day, they return juries, 

in order to the trial of cauſes that require juries. 

| The writs for electing members of parliament, 

have been, ſince the union, directed to the She- 


riffs, who, after they are executed, return them 
do the crown-office from whence they iſſued. 
They alſo execute writs, iſſuing from the court 
of Exchequer; and, in general, take care of 


all eſtates, duties, or caſualties that fall to the 
h crown within their territory, for which they 
mutt account to the Exchequer. 
4. A Lord of Regality was a magiſtrate, who Lord of 
| had a grant of lands from the Sovereign, with regality. 
; royal juriſdiction annexed thereto. No lands | 
could be comprehended under this grant, which 
| did not belong, either in property or ſuperiori- 
| ty, to the grantee. His civil juriſdiction was 


equal to that of a Sheriff; his criminal extend- 
ed, in practice, to the four pleas of the crown. 
He had a right to repledge or reclaim all crimi- His night 


nals, ſubject to his juriſdiction, from any other of repledg- 
| competent court, tho” it were the Juſticiary it- lng. 
ſelf, 
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ſelf, to his own; at leaſt till 1672, c. 16. He 
who uſed this right, was obliged togive caution 
to the court from whom che criminal was re- 
pledged, that Juſtice ſhould be miniſtred by 
himſelf; in which. if he failed, he forfeited his 
right of holding courts for a year, and the firſt 
judge might again rake up the cauſe ; and if 
the delinquent did not appear, the cautioner or 
ſecurity was to anſwer tor him, 2. Att. c. 8. 
$.6.7. He had alſo right, according to the 
molt common opinion, to the ſingle * of 
all denounced perſons reſiding within his juriſ- 
diction, even tho' ſuch privilege had not been 
expreſſed in the grant of regality. As this 
ample juriſdiction was attended with too great 
power and influence, a ſtop was put to farther 
grants of regality, without conſent of Parlia- 
ment, by 1455, c. 43-3 notwithſtanding which, 
our Sovereigns continued ty make new grants, 
that, for the greateſt part, were either confirm- 
ed by ratifications of Parliament, or fortitied by 
the immemorial exerciſe of the juriſdiction. * 
5. The Stewart was the magiſtrate appoint- 
ed by the King, over ſuch regality-lands as hap- 
pened to fall to the crown by forfeiture, &.; 
and therefore the Stewart's juriſdiction was e- 
qual to that of a regality. The rwo Stewartries 
of Kircudbright, and of Orkney and Zetland, 
make ſhires or counties by themſelves, and ſend 
each a repreſentative to Parliament. Where 
lands, not exected into a regality, fell into the 
King's hands, he appointed a Bailie over them, 
whole juriſdiction was equal to thatof a Sheriff. 
6. By the late juriſdiction-act 20. Geo. II. 
all heritable regalities and bailieries, and all 
ſuch heritable ſherift-ſhips and ſtewartries, as 
were only parts of a ſhire, are diflo]ved; and 
7 | | . the 
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the powers formerly veſted in them, are made 
to devolve upon ſuch of the King's courts, as 
theſe powers would have belonged to, if the ju- 
riſdictions diſſolved had never been granted. 
All ſherifl-ſhips and ſtewartries that were no 
parts of a ſhire, where they had been granted, 
either heritably or for life, are reſumed and an- 
nexed to the crown. No High Sheriff or 
Stewart can hereafter judge perſonally in any 
cauſe. One Sheriff or Stewart-Depute is to be 
appointed by the King in every ſhire, who muſt 
be an Advocate of three years ſtanding; and 
after a certain term not yet expired, all com- 
miſſions to theſe deputies are to be granted for 
lite. | 

7. Formerly, the juriſdiction of Sheriffs muſt Sheriffs 
have been exerciſed at the head borough of the may hold 
ſhire; but, by the foreſaid act, Sheriffs and e ny 
Stewarts depute, have a power to name a ſubſti- ere 1 
tute or ſubſtitutes during pleaſure, either over ſhire: 
the whole ſhire, or within ſuch a particular 
diſt rict as ſhall be mentioned in the ſubſtitu- 
tion; and they may hold courts at any place 
within the ſhire, upon previous notice, to be 
publiſhed at the ſeveral churches within the di- 
ſtrict where the court is to be held. The head gut dili- 
borough of the ſhire ſtill continues the only place gences 
where letters of diligence can be publiſhed and muſt be 
regiſtred. Notwithſtanding this ſtatute, ſeve- * 
ral diligences continued to be executed at the 2 
head boroyghs of regalities and ſtewartries, tho” borough. 
there could not poſſibly be any record kept 
in theſe aboliſhed juriſdictions, in which di- 
ligences might be regiſtred; ſuch executions 
were therefore diſcharged, by Act S. 29. Feb. 
1752. No Sheriff could have ſat, by our for- 

mer 


Prince of 
Scotland, 


]juſtices of 9. Juſtices of the Peace are magiſtrates na- 
the Peace. 


The ex- 
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mer law, during the vacation of the Seſſion, 
without a diſpenſation from the Lords, until 


Michaelmas head court, which was conſidered 


as the beginning of the Sheriffs ſeſſion ; but, 


by this ſtatute, Sheriff-deputes and their ſubſti- 


tutes may fit at all times, and in all cauſes, 
without diſpenſation. "3183 

8. The appanage, or patrimony of the Prince 
of Scotland, has been long erected into a rega- 
lity-juriſdiction, called the principality. It is 


perſonal to the King's eldeſt ſon, upon whole 


death or ſucceſſion, it returns to the crown. 
The Prince may have his own chancery, from 
which his writs are ifſuable, and may name his 
own Chamberlain and other officers, for recei- 
ving and managing his revenue. The vaſſals of 
the Prince are intitled to elect, or to be elected 
members of Parliament for counties, equally 
with thoſe who hold of the crown. 


med by the Sovereign, over the ſeveral counties 
of the kingdom, for the ſpecial purpoſe of pre- 
ſerving the public peace. Their power by 1 609, 
c. 7. reached little farther, than to bind over 
diſorderly perſons, for their appearance before 
the Privy Council or Juſticiary ; but by 1617, 
c. 8. and 1661, c. 38: they are ſpecially directed 


do judge in breaches of the peace, and in moſt 


juriſdiction of the laws concerning public policy. They 


may compel workmen or labourers to ſerve for 
a reaſonable fee, and they can condemn maſters 
in the wages due to their ſervants, which is the 


only point of civil juriſdiction given them by 


theſe ſtatutes. By 1669, c. 16. they have 
power to judge in queſtions of high-ways ; 


and if it ſhould be neceſſary to make a high- 


way 
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high-way upon new ground, they may, in con- 
junction With the heritors, aſſeſs the ſhire, to 
compenſate the loſs of the proprietor, through 
whoſe grounds the new road is to be carried. 

10 To prevent colliſion between Juſtices of Their 
the peace and other judges, they are injoined powers of 
not to cite any party to their court, till fifteen bolding 
days are expired from his committing the of- ae: 
fence. The act 1661 ordains them to meet 
four times in the year, with power to continue 
or adjourn theſe meetings, to ſuch day and 
place as ſhall be moſt convenient; but in pra- 
ctice, they hold courts at any time, and in any 
place within the ſhire, tho' not by way of ad- 
journment of the quarter-ſeſſions. In the 

uarter- ſeſſions, which are always held at the 
head borough of the county, the Juſtices have 
been in uſe of reviewing the ſentences pro- 
nounced in their intermediate meetings. Con- 
ſtables are the proper officers for executing their Conſta- 
orders. They have powers by the act above- bles- : 
cited to ſuppreſs tumults, with the aſſiſtance 
of the neighbourhood, and to apprehend delin- 
quents, and thoſe who can give no good ac- 
count of themſelves, and carry them to the 
next Juſtice, Any one Juſtice may, by p:0- 
per warrants of commitment, impriſon delin- 
quents in order to trial, or, by a warrant to 
conſtable, ordain ſuſpected houſes to be ſearch- 
ed, and ſuſpected perſons to be brought before 
him, in order to their examination, or to give 
ſecurity for their good behaviour. 

11. By 6. An. c. 6. our Juſtices of the The 
peace, over and above the powers committed Taltices 
to them by the laws of Scotland, are authoriſed lince the 
to exerciſe whatever belongs to the office of an union. 

Engliſh 
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Engliſh Juſtice of the peace, in relatibn to the 
public peace. From that time, the Scots com- 
miſlions have run in the ſame ſtyle with the 


Engliſh, which contain powers to inquire into, 


Two Ju- 
ſtices 
make a 
quorum. 


Boroughs, 


and judge in all capital crimes, witchcrafts, 
felonies, and ſeveral others ſpecially enumerated, 
with this limitation ſubjoined, Of which Ju 
tices of the Peace may lawfully inquire : But 
in caſes of difficulty, they ſhall not proceed, 
unleſs one of the King's judges be preſent 
which, when applied to our law, muſt ſigni 
one of the Lords of Juſticiary, Theſe com- 
miſſions bear, that two Juſtices ſhall make a 
quorum in the trial of crimes, G. And there- 
fore, tho” by the laws of Scotland three were re- 
quired, and tho' by the above quoted act 6. 
An. the forms of trial were to contiuue as for- 
merly; two Juſtices can now conſtitute a court, 
Dec. 17 30. Reid. Special ſtatute has giventhe 
cogniſance of ſeveral matters of exciſe to the 
Juſtices, in which their ſentences are final: See 
25. Fan. 1710. Paterſon. 

12, A Borough is a body corporate, mad 
up of the inhabitants of acertain tract of — 
erected by the Sovereign, with juriſdiction an- 
nexed to it. Boroughs are erected, either to be 
holden of the Sovereign himſelf, which is the 
general caſe of royal boroughs; or of the ſu- 
perior of the lands erected, as boroughs of re- 
gality and barony. Boroughs royal have power. 
by their charters, to chuſe annually certain of- 
fice bearers or magiſt rates; and in boroughs of 
regality and barony, the nomination of magiſ- 
trates is, by their charter, lodged, ſometimes 
in the inhabitants, ſometimes in the ſuperior. 


Bailies of boroughs, have juriſdiction in matters 
H 


2 — = rm . „% K- 2 : . mo . „ „ „ Wa „ „ „ 0 


ys 


nie, — þ 


of debt, ſervices, and queſtions of poſſeſſion be- 
twixt the inhabitants. Their criminal juriſ- 
diction extends to petty riots; and, by ſpecial 
ſtatute, to reckleſs, (not intended) fire-raiſing, 
1426, c. 75. Boroughs royal had anciently the 
ſame privilege with regalities, of repledging 
from the Juſticiary or Sheriff; for which ſee 
L. B. c. 61. §. 1. and 1488, c. 1. The Dean of 
Guild is that magiſtrate of a royal borough, 
who is head of the merchant-company; he has 
the cogniſance of mercantile cauſes within 
borough, 1593, c. 180.; and the inſpection of 
buildings, that they encroach, neither on pri- 
vate property, nor on the public ſtreets; and 
he may direct inſufficient houſes to be pulled 
down. His juriſdiction has no dependance on 
the court of the borough, or baily court, 
21. Fuly 1631, Adamſon. By the late juriſdi- 
ction-act, all juriſdiction, competent to any 
borough of regality, or barony, or Magiſtrates 
thereof, which is independent of the Lord of 
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Dean of 
Guild. 


regality or barony, is reſerved entire; but their 


privilege of repledging from the Sheriff and 
Stewart-courts, is taken away. 

13. A Baron, in the large ſenſe of that word, 
is one who holds his lands immediately of the 
Crown; and, as ſuch, had by nur ancient con- 
ſtitution, right to a ſcar in Parliament, however 
mall his freehold might have been. When 
titles of honour and dignity came to be confer- 
red by the Sovercign, the Barons that were di- 


Barons. 


Barones 


itinguiſhedby theſe, had the appellation of Ma- major:s et 
fores. By 1427, c. 102. the leiſer Barons were minores. 


exempted from the burden of attending the ſer- 
vice of Parliament, provided that commiſſioners 
were ſent from the Barons of each county to 

F repreſent 
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repreſent them. This exemption, which was 
renewed under certain reſtrictions by 1457, c. 
Leſſer Ba- 7 5+ and 1503, c. 78. was changed inſenſibly 
ronsex- in leſs than a century into an utter diſability in 
cluded all the lefler Barons, from fitting in Parlia- 
4 was 8 ment, without election by the county; tho” no 
int  ftatute is to be found expreſsly excluding them; 
elected. ſce 1587, c. 113. | 
Their ju- 14. To conſtitute a Baron in the ſtrict law 
riſdiction. ſenſe, his lands muſt have been erected, or, at a 
leaſt, confirmed by the King in liberam baroni- 
am; and ſuch Baron had a certain juriſdiction, | 
both civil and criminal, which he might have ; 
exerciſed, either in his own perſon, or by his : 
baily; but where he himſelf was a party, he 
Civil, could not judge in perſon. In civil matters, he | f 
might have judged in queſtions of debt within , 
the barony, and in molt of the poſſeſſory acti- : 
ons; he had alſo a power of police, by which F 
he could fix reaſonable prices on work, c.; and { 
he was competent to every queſtion, neceſſa 


for making his own rents effectual. His cri- a 
And cri- minal juriſdiction extended anciently to all J 
minal. crimes, except treaſon, and the four pleas of g 
the crown, Leg. Milc. II. c. 13. He might, by 4 
our later practice, have judged in reckleſs fire- 5 
raiſing, 1426. c. 75. , in penal ſtatutes, 3. Feb. j. 
1674, IL. Strowan, and in riots and bloodwits : | 1 

And in the general opinion of lawyers, every | 
Baron, as ſuch, could have puniſhed the crime g 
of theft capitally, Cr. 105. F. 16.,—Skene, de „ 
5 verb. ſig. voce Baron,. — H. Min. Pr. 93. oy 
How re- 15+ By the late juriſdiction-act, the civil ju- . . 
ſtricted by riſdiction of a Baron is reduced to the power 5 
20. Ceo. of recovering, from his vaſſals and tenants, the * 


It. e. 33. rents of his lands, and of condemning them in 
| mill 
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mill ſervices; and of judging in cauſes where 
the debt and damages do not exceed 40 5. Ster- 
ling. His criminal juriſdiction is, by the fame 
{tatute, limited to aſſaults, batteries, and other 
ſmaller offences, which may be puniſhed by a 
fine, not excecding 20 5. Sterling, or by ſetting 
the offender in the ſtocks in the day time, not 
above three hours : The fine to be levied by 
poinding, or one month's impriſonment. The 
juriſdiction formerly competent to proprietors 
of mines, and coal or falt works, over their 
workmen, 1s reſerved; and allo, that which 
was competent to proprietors who had the right 
of fairs or markets, for correcting the diſorders 
that might happen during their continuance 3 
provided they ſhall exerciſe no Juriſdiction, in- 
fcrring the loſs of life or demembration. No 
charter to be hereafter granted for erecting lands 
into a barony, is to convey any greater juriſ- 
diction than for recovery of rents and for mill 
ſervices ; which is a right that every proprictor, 
tho? neither baron nor infeft cum curits, was 
underſtood to have by our former law. The 
Juriſdictions of Sherifi-thip, Stewartry and Pa- 
rony, had certain ſtated head courts yearly, 
at which all the vaſſals ſubject to the juriſdicti- 
on were obliged to attend; bur this obligation 
is taken off by act 20. Geo. II. c. 5o. for abo- 
liſhing tenures by ward-holding. 

16, The High Conſtable of Scotland had no 
fixed territorial juriſdiction, but followed the 
court; and had jointly with the Mariſchal, the 
copnifance of all crimes committed within two 
leagues of it, Leg. Milc. II. c. 6. All other 
conſtabularies were dependent on him: Theſe 
had caſtles, and ſometimes boroughs ſubject to 

their 
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their juriſdiction, as Dundee, Montroſe, c.; and 
amongſt other powers, now little known, they 
had the right of exerciſing criminal juriſdiction 
within their reſpective territories, during the 
continuance of fairs, 18. Zuly 1676, E. King- 
horn. By the late juriſdiction- act, all juriſdi- 
ctions of conſtabulary are diſſolved, except that 
of high conſtable. 

17. The office of tbe Lyon King of arms 
was chiefly miniſterial, to denounce war, pro- 
claim peace, carry 8 meſſages, Go. But 
he has alſo a right of; 


juriſdiction, 1592, c. 125. 


whereby he can puniſh all who uſurp arms, con- 


trary to the law of arms, and deprive or ſuſpend 
meſſengers, heralds or purſevants, (who are 
officers named by himſelf); but he has no cog- 
niſance of the damage ariſing to the private 
party, through the meſſenger's fault, 27. une 
1673, Heriots. Meſſengers, anciently called offi- 
cers at arms, were firſt brought under regulati- 
ons, by 1587, c. 46. They are ſubſervient to 
the fupreme courts of ſeſſion and juſticiary; and 
their proper buſineſs is to execute all the King's 
letters, either in civil or criminal cauſes. 

18. Our judges had, for a long time, no o- 
ther ſalaries or appointments, than what aroſe 
from the ſentences they pronounced. Our cri- 
minal judges applied to their own uſe, the fines 
or iſſues of their ſeveral courts; and regalities 
had a right to the ſingle eſcheat of all perſons 
denounced, who reſided within their juriſdiction, 
A fmall ſum was allowed to our fupreme civil 
court, upon every decree, by 1457, c. 63; and 


afterwards, thetwentieth part alſo of the ſums de- 


creed, 1587, c. 43.; and it was not, till after 
certain yearly proviſions were ſettled on the 
Lords, 
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Lords, (for which ſee 1609, c. 11. and 1633, 
c. 22.) that ſentence- money was prohibited, 
1641, c. 55. which has never ſince been ex- 
acted, 1661, c. 50. Sheritts were likewiſe in- 
titled to the twentieth part of the ſum contained 
in every decree, in name of ſheriff- ſee; both 
proper Sheriffs, 1491, c. 30. and meſſengers, 
when invetted with the power of Sheriffs, 1503, 
c. 66.; but by the late juriſdiction- act, fixed 


Sheriff- fee. 


ſalaries are ſettled upon Sherifts-depute in place. 


thereof. Meſſengers, when employed in poind- 
ings, are {till intitled to their ſlieriff-fee, which 
they uſually aſſign to the creditor, on getting 
a reaſonable allowance tor their trouble, 


Tir. 5, Of Eccleſiaſtical Perſons. 


HE, Pope, or Biſhop of Rome, was long 
acknowledged over Chriſtendom, for the 
head of the Chriitian church. The papal ju- 
riſdiction was firſt aboliſhed in Scotland, anno 
1560, in a parliament not regularly authorized 
by the Sovereign; andafterwards, by 1567, c. 2. 
By 1669, c. 1. the King was declared to have 
ſupreme authority over all perſons, and in all 
cauſes, eccleſiaſtical as well as civil; but this 
act was repealed by 1 690, c. 1. as inconſiſtent 
with Preſbyterian church government which 
was then upon the point of being eſtabliſhed. 

2. Before the retormation from Popery, thc 
clergy was divided into ſecular and regular. 
The ſecular had a particular tract of ground 
given them in charge, within which they ex- 
erciſed the paſtoral office of Biſhop, Preſbyter, 
or other —— officer, The regular clergy 
had 
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had no cure of ſouls, but were tied down to re- 
{dence in their abbacies, priories, or other mo- 
naſteries: And they got the name of regular, 
from the rules of mortification to which they 
were bound, according to the inſtitution of 
their ſeveral orders. Upon the vacancy of any 
benefice, whether ſecular or regular, commen- 
Commen- dators were frequently appointed to levy the 
dators. fruits, as factors or ſtewards during the vacancy. 
The Pope alone could give the higher benefices 
in commendam ; and at laſt, from the plenitude 
of his power, he came to name commendators 
tor life, and without any obligation to account. 
After the reformation, ſeveral abbacies and pri- 
ories were given by Ja. VI. in perpetuam com- 
mendam, to laicks. | 
1 3. Upon aboliſhing the Pope's authority, the 
govern- regular clergy was totally ſuppreſſed; and, in 
ment ſince place of all the different degrees which diſtin- 
the refor- guiſhed the ſecular clergy, we had at firſt only 
mation. g 8 N 
parochial Preſbyters or Miniſters, and ſuperin- 
tendents, who had the overſight of the church 
within a certain diſtrict: Soon thereafter the 
church- government became epiſcopal, by Arch- 
biſhops, Biſhops, &'c. 1606, c. 2: And after 
ſome intermediate turns, is now Preſbyterian, 
by kirk-ſcſlions, preibyteries, ſynods, and gene- 
ral aſſemblies, 1689, c. 3.—1690, c. 5. 
4. Prelate in our ſtatutes ſignifies a Biſhop, 
2 Abbot or other dignified clergyman, who in 
and Chap- virtue of his office had a feat in Parliament. 
ters. Exery Biſhop had his Chapter (capitulum),which 
conſiſted of a certain number of the miniſters 
of the dioceſe, by whoſe afliſtance the Biſhop 
managed the affairs of the church within that 
ditrict. The nomination of Biſhops to vacant 
ces 
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ſees has been in the Crown ſince 1540, c. 125. Nomina- 
though under the appearance of continuing the tion of Bi- 
ancient right of election, which was in the * 
Chapter. The confirmation by the Crown crown. 
under the great ſeal, of the chapter's election, 
conferred a right to the ſpirituality of the be- 
nefice; and a 3 grant, upon the conſecra- 
tion of the Biſhop elect, gave a title to the 
temporality, 1617, c. 1. ; but this ſecond grant 
fell ſoon into diſuſe. 

5. He who founded or endowed a church, Patron. 
was intitled to the right of patronage thereof, 
or advocatio eccleſiae ; whereby, among other 
privileges, he might preſent a churchman to the 
cure, in caſe of a vacancy. The preſentee, 
after he was received into the church, had a 
right to the benefice, proprio jure ; and if the 
church was parochial, he was called a Parſon. 
The Pope claimed the right of patronage of e- Who pa- 
very kirk, to which no third party could ſhew tron ct 
a ſpecial title; and ſince the reformation, the Mk 
Crown, as coming in place of the Pope, is 
conſidered as the univerſal patron, where no 
right of patronage appears in a ſubject. Where 
two churches are united which had different 
patrons, each patron preſents by turns, 1617. 
c. 3. §. 3. 

6. Gentlemen of eſtates frequently founded Patrons of ©. 
colleges or collegiate churches, the head of *'ovolbies 

and chap- 
which got the name of Provoſt, under whom JIinries. 
were certain Prebendaries or Canons, who had 
their ſeveral ſtalls in the church, where the 
ſung maſſes. Others of leſſer fortunes founded 
chaplainries, within the precincts of a parochial 
church; or altarages, which were donations 
granted for the ſinging of maſſes for deceated 

friends, 


*$ 


friends, at particular altafs in a church. Tho 


Their en- all theſe were ſuppreſſed upon the reformation, 


dowments their 
now given 


to burſars 


verſities, 1567, c. 12. As the reſidence of the 
burſars, who were truly the ſuperiors af theſe 
benefices, and were diſperſed over all the uni- 
verſities in Scotland, could hardly be diſcovered 
by the heirs who were to enter to the lands 
as their vaſſals, the right of entering vaſſals 
to theſe lands, was by 1661, c. 54. given to the 
patron. 


Patrons of 7, Where a fund is gifted for the eſtabliſh- 


collepiate 


charges. 


ment of a ſecond miniſter, in a pariſh where 
the cure is thought too heavy for one, the 
patronage of ſuch benefice does not belong 
to the donor, but to him who was patron of the 
church, 18. Nov. 1680, B. of Haddington ; 
unleſs either, where the donor has reſerved to 
himſelf the right of patronage in the donation, 
or where he and his ſucceſſors have been in the 
conſtant uſe of preſenting the ſecond miniſter, 
without challenge from the patron, P. Falc. 42. 


The right The right of preſenting incumbents was by 
of preſen- 1690, c. 23. taken from patrons, and veſted in 


tation. 


Rigbt of 


applying 
the vacant 


the heritors and elders of the pariſh, upon pay- 
ment to be made, by the heritors to the patron, 
of 600 merks ;- but it was again reſtored to pa- 
trons, 10. An. c. 12. with the exception of 
the preſentations ſold in purſuance of the for- 
mer act. 

8. Patrons were not ſimply adminiſtrators of 
the church; for they held the fruits of the 


llipends. Vacant benefice as their own, for ſome time at- 


ter the reformation, 1593, c. 172. Gg. But 
; that 
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founders continued patrons of the endow- 
ments; out of which, they were allowed to pre- 
ſent burſars, to be educated in any of the uni- 
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that right is now no more than a truſt in the 
patron, who muſt apply them to pious uſes with- 
in the pariſh, at the fight of the heritors, 
yearly as they fall due. If he failed, he lot 
his right of preſenting for the next turn, by 
1685, c. 18.; and after that right was taken a- 
way, the penalty is by 1690. c. 23. declared to 
be the torteiture of his right of adminiſtring the 
vacant ſtipend for that and the next vacancy. 
The King, who is not ſubjected to this rule, may 
apply the vacant ſtipend of his churches, to any 

jous uſe, tho? not within the pariſh. If one 


Penalty of 
not apply- 
ing them. 


hould be ordained to a church, in oppoſition to 


che preſentee, the patron whole civil right can- 
not begaffected by any ſentence of a church- 
court, may retain the ſtipend as vacant, Falc. 
vol. 2. 213. Patrons are, to this day, intitled 
to a ſeat and burial-place in the churches of 
which they are patrons; and the right of all 
the teinds of the pariſh, not heritably diſponed, 
is given to them by 1690, c. 23.—1693, c. 25. 
9. That kirks may not continue too lon 

vacant, the patron mult preſent to the preſby- 
tery, (formerly to the Biſhop), a fit perſon for 
ſupplying the cure, within ſix months of his 
knowledge of the vacancy, otherwiſe the right 
of preſentation accrues to the preſbytery, jure 
devoluto, 1567, c. 7.—10. An. c. 12. Upon 
preſentation by the patron, the Biſhop colla- 
ted or conferred the benefice upon the pre- 
ſentee, by a writing, in which he appointed 
certain miniſters of the dioceſe, to induce or 
inſtitute him into the church; which induction 
completed his right, and was performed by 
their placing him in the pulpit, and delivering 
him the bible and the keys of the church. 

G The 
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The Biſhop collated to the churches of which 
himſelf was patron, pleno jure, or without 
preſentation ; which he alſo did in menſal 
churches, whoſe patronages were ſunk, by the 
churches being appropriated to him, as part of 
Preſent his patrimony. Since the revolution, a judi- 


form of 
admiſſion. 


cial act of admiſſion by the preſbytery, pro- 
ceeding either upon a preſentation, or upon a 
call from the heritors and elders, or upon their 
own jus devolutum, compleats the miniſter's 
right to the benefice. 
Proviſion 10. Soon after the reformation, the Popiſh 
for the re- churchmen were prevailed upon, to reſign in 
ee the Sovereign's hands, a third of their bene- 
5* fices, which, by 1567, c. 10. was appropria- 
ted, in the firſt place, for the ſubſiſtence of the 
reformed clergy. To make this fund effectual, 
particular localities were aſſigned in every be- 
nefice, to the extent of a third, called the g/ 
ſumption of thirds ; and for the farther ſupport 
of miniſters, Queen Mary made a prant in 
their favour of all the ſmall benefices not ex- 
ceeding 300 merks; which was confirmed b 
1572, c. 52. Biſhops, by the act which re- 
ſtored them to the whole of their benefices, 
1606, c. 2. were obliged to maintain the mi- 
niſters within their dioceſes, out of the thirds; 
and in like manner, the laick titulars, who got 
grants of the teinds, became bound, by their 
acceptation thereof, to provide the kirks with- 
in their erection, in competent ſtipends. 
Commiſ- 11. But all theſe expedients for the main- 
— 2 tenance of the clergy having proved ineffectual, 
kirks and firſt one commiſſion of parliament, and ſoon 
valuing thereafter another, were appointed in the reign 
freinds. of James VI. for planting kirks, and modifying 
{tipends 
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ſtipends to miniſters out of the teinds. A third 
commiſſion was appointed, 1633, c. 19. not 
only tor modifying ſtipends, but for the valua- 
tion and fale of teinds. After the reſtoration, ang for 
ſeveral new commiſſions were granted by Par- uniting 
liament, with the additional power of uniting and digot- 
and disjoining pariſhes, &-c. ; but the powers ge, F“ 
of all theſe were, by 1707, c. 9. transferred to 
the court of Seſſion, with this limitation, that Now. 
: 3 transfer- 
no pariſh ſhould be disjoined, nor new church „ed to the 
erected, nor old one removed to a new place, Seſſion. 
without the conſent of three fourths of the he- 
ritors, computing the votes, not by their num- 
bers, but by the valuation of their rents with- 
in the pariſh. The Judges of Seſſion, when 
fitting in that court, are conſidered as a com- 
miſſion of Parliament, and have their proper 
clerks, macers, and other officers of court, as 
ſuch. | 
12. The loweſt ſtipend, that could be modi- Maxim 
fied to a miniſter by the firſt commiſſion 1617, and n- 
. mum of 
c. 3. was 500 merks, or 5 chalders of victual, j- 
unleſs where the whole teinds of the pariſh did * 
not extend fo far: And the higheſt was 1000 
merks, or 10 chalders. _ The Parliament, 1633, 
c, 8. raiſcd the minimum to 8 chalders of vic- 
tual, and, proportionally in filver ; but as nei- 
ther the commiſſion appointed by that act, nor 
any of the ſubſequent ones, was limited as to 
the maximum, the commiſſioners have been in 
ule to augment ſtipends, conſiderably above 
the old maximum, where there is ſufficiency of 
free teinds, and the cure is burdenſome, or 
living expenſive. 
13. Where a certain quantity of ſtipend is 1 
modified to a minitter, out of the teinds of a — 
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pariſh, without proportioning that ſtipend a- 
mong the ſeveral heritors, the decree is called, 
of modification : But where the commiſſioners 
alſo fix the particular proportions payable by 
each heritor, it is a decree of — acres and 
locality. Where a ſtipend is only modified, it 1s 
ſecured on the whole teinds of the pariſh, fo 
that the miniſter can inſiſt againſt any one heri- 
tor, to the full extent of his teinds; ſuch heri- 
tor being always intitled to relief againſt the 
reſt, for what he ſhall have paid above his juſt 
ſhare, 3. Dec. 1664, Hutchiſon ; but where the 
ſtipend is alſo localled, each heritor is liable in 
no more than his own proportion. 

14. Few of the reformed miniſters were, at 
firſt, provided with dwclling-houſes ; moſt of 
the popiſh clergy having, _ the firſt "_ 
ance of the reformation, let their manſes, in 
feu, or in long tacks: Miniſters therefore 
got a right, by 1563, c. 72. to as much of 
theſe manſes as would ſerve them, notwith- 
{tanding ſuch feus or tacks. Where there was 
no * nor vicar's manſe, one was to be 
builr by the heritors, at the fight of the Bi- 
op, (now the Preſbytery) the charge not ex- 
ceeding L. 1000 Scots, nor below 50 merks, 
1649, c. 45.—1662, c. 21. Under a manſe 
are comprehended ſtable, barn and byre, with 
a garden; for all which, it is uſual to allow half 
an acre of ground. A perſon, whoſe only inte- 


Who bur- reſt in the lands within the pariſh is a liferent- 


it. 


dened with right, is to be burdened with no proportion of 


the charge in building a manſe, 14. Nov, 
1679, Miniſter of Moreham; but he muſt 
bear his ſhare in repairing it, becauſe that has 
leſs of the nature of a perpetuity. 
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15. Every incumbent is intitled at his entry, Free 
to have his manſe put into good condition; for manſe. 


which purpoſe, the preſbytery may appoint a 
viſitation by tradeſmen, and order eſtimates to 
be laid before them, of the ſums neceſſary for 
the. repairing, which they may proportion a- 
mong the heritors, according to their valuati- 
ons; and letters of horning will, on bill to the 
Lords, be granted for carrying the preſbytery's 
ſentence into execution. The preſbytery, after 
the manſe is made ſufficient, ought, upon appli- 
cation of the heritors, to declare it a free 
manſe, which lays the inqynbent under an ob- 
ligation to uphold it in good condition, during 
his incumbency ; otherwiſe, he or his execu- 
tors ſhall be liable in damages; ſee 1612, c. 8.; 
But they are not bound to make up the loſs, a- 
riſing from the neceſſary decay of the building, 
by the waſte of time. 


16. All miniſters, where there is any land- Glebe. 


ward or country-pariſh, are, over and above 
their ſtipend, intitled to a glebe, which com- 
prehends four acres of arable land, or ſixteen 
ſow ms of paſture ground, where there is no a- 
rable land, (a ſowm is what will graze ten ſheep * 
or one cow), and is to be deſigned or marked b 


the Biſhop or preſbytery, out of ſuch kirk-lands To be de. 
within the pariſh as lie neareſt to the kirk, 1593. F kirk. 


c. 161,—1606, c. 7. As the benefit intended] 
by theſe acts to the clergy mult have been loſt, 
where there were no kirk-lands in the pariſh, 
it was provided by 1644, c. 31. that in de- 
fault ot kirk-lands, the glebe ſhould be de- 


ſigned out of temporal lands; and this act, tho 


falling under the act reſciſſory of Charles II. 
ſeems to have been conſidered as {till in force, 
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by 1663,C. 21. which takes it for granted, that 
all miniſters, except thoſe in certain royal bo- 

roughs, have right to glebes ; ſee St. 2. 3. 40. 

ce. 17. A right of relief is competent to the 
—_ heritors, hols lands are ſet off for the manſe 
the defig- or glebe, againſt the other heritors of the pa- 
8 riſh, 1594, c. 199. The ſtatute limits this 
glebe. dor right, to heritors of kirk-lands, and to the ſpe- 
cial caſe, where the greateſt part of the lands 

in the pariſh are kirk-lands. The foreſaid act, 
1644, which allowed deſignations out of tem- 
poral lands, extended the relief to the heritors 
of theſe lands: if the firſt part of that 
act, allowing ſuch deſignations, has been re- 

ceived as our law ſince the reſtoration, it ma 
be juſtly thought, that the cquitable quality an- 
nexed to it ought not to be rejected. This 
Is only Telief, tho”. conſtituted by ſtatute, is not real 
perſonal. againſt the lands themſelves; it is only per- 
ſonal, againit thoſe who were proprietors at 

the time of the deſignation, or their heirs, 

24. Fune 1675, Snow. Manſes and glebes, 
Glebesand being once regularly deſigned, cannot be feu- 
manſes un- ed or fold by the incumbent, in prejudice of 
alienable. his ſucceſſors, 1572, c. 48. which is in pra- 
ctice extended, even to the caſe where ſuch 
alienation evidently appears profitable to the 

benefice. 

Miniſters 18. Miniſters, beſides their glebe, were in- 
gras. titled to graſs for a horſe and two cows, by 
1649, c. 45. which act is revived by 1663, 
c. 21.: And, it the kirk-lands, out of which the 
graſs may be deſigned, either lie at a diſtance, or 
are not tit for paſture, the heritors are to pay 
to the miniſter L. 20 Scots yearly, as an equi- 
valent. Miniſters have alſo freedom of fog- 


gage, 
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gage, paſturage, fewel, fea], divot, loaning, and 
free iſh and entry, according to uſe and wont, 
1593,C. 161.—1663, c. 21.: What theſe privi- 
leges are, muſt be determined by the local 
cuſtom of the ſeveral pariſhes, Beſides the 
above mentioned burdens which are impoſed 
upon heritors, the pariſhioners were obliged 
to provide communion-cups and lavers, 1617, 
c. 6. and to repair.the kirk and kirk-yard-dikes, 
1572, c. 54. 1597 c. 232. but theſe bur- 
dens are now for the moſt part undertaken by 
the heritors. ' | 

19. It ſometimes happens, that lands lying 


Annexati- 


at a diſtance from the kirk to which they ori- on guoad 
ginally belonged, are annexed to another near- Vacra. 


er kirk, quoad ſacra, or in ſo far as concerns the 
paſtoral charge. Such lands continue, in all 
civil reſpects, part of the old pariſh, and con- 
ſequently are liable in no proportion of the 
{tipend, nor of the expence neceſſary for up- 
holding the manſe, or even the kirk of the pa- 
riſh to which they conſtantly reſort for divine 

ſervice, Falc. vol. 1. 274. | 
20, The legal terms at which ſtipends be- 
come due to miniſters, are #/hitſunday and Mi- 
chaelmas. If the incumbent. be admitted to 
his church before Z/hitſunday, till which term 
the corns are not preſumed to be fully ſown, 
he has right to that whole year's ſtipend; and, 
if he is received after Z/hitſunday, and before 
Michaelmas, he is intitled to the half of that 
year; becauſe, tho” the corns were ſown before 
his entry, he was admitted before the term at 
which they are preſumed to be reaped. By 
the ſame reaſon, if he dies, or is tranſported 
before /hitſunday, he has right to no part of 
| that 


Terms of 
payment 
of ſtipend. 


Michael- 


mas, the 
legal term 
in ſti · 
pends. 


Annat or 
ann. 
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that year; if before Michaelmas, to the half; 
and if not till after Michaehnas, to the whole. 
The reaſon why the legal term in ſtipends is 
Michaelmas, and not Martinmas, as in liferents; 
ariſes from the different nature of the two rights. 
All kirk-benefices did originally, and are {till 
accounted in law to conſiſt of teinds, which 
were drawn by the churchman, at the cutting 


of the corns, which was ſeldom ſo late as Mi- 


chaelmas ; but rents are not deliverable by the 
tenant to the landlord, till Martinmas at ſooneſt, 
before which term, the corns are perhaps not 
fully brought into the barn-yard. 

21. After the miniſter's death, his executors 
have right to the annat ; which, in the ſenſe of 
the canon-law, was a right reſerved to the Pope, 
of the firſt year's fruits of every benefice. Up- 
on a threatened invaſion from England, anno 
1547, the annat was given by our Parliament, 
notwithitanding this right in the Pope, to the 
executors of ſuch churchmen, as ſhould fall in 
battle in defence of their country, c. 4. But 
the word annat or ann, as it is now under- 
ſtood, is the right, which law gives to the exe- 
cutors of all miniſters of half a year's bene- 
tice, over and above what was due to the mi- 
niſter himſelf for his incumbency, 1672, c. 13.: 
So that, if the incumbent ſurvives Mit ſunday, 
his executors have the half of that year for the 
deceaſed's incumbency, and the other half as 
annat; if he ſurvive Michaelmas, they have 
that whole year for his incumbency, and the 
half of the next, in name of ann. This right 
was firſt introduced into our law, upon a let- 


ter of James VI. deſiring the Biſhops to make 
an 
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an act for that purpoſe, 19. July 1626. E. 
Mariſhall. | 
22: The executors of a miniſter need make The nz. 
up no title to the ann, by confirmation: Nei- ture of the 
ther is the right aſſignable by the minitter, or right. 
affectable with his debts 1672. C. 13.3 for-it 
never belonged to him, but is a mere gratuity 
given by law, to thoſe whom it is preſumed the 
deceaſed could not ſufficiently provide: And law 
has given it, without diſtinction, to the execu- 
tors of all minitters ; even where the ſtipend is 
made up, not of teinds, but of the public reve- 
nue of a borough, or of a voluntary contributi- 
on, Falc. vol. 1. 182. The ſtatute 1672, gives How di. 
this right of in expreſsly to executors: And if yided; 
it were to be governed by the rules of ſuccet- 
lion in executory, the widow, in caſe of no chil- 
dren, would get one halt, the other would go 
to the next of kin; and where there are 
children, ſhe would be intitled to a third, and 
the other two thirds would fall equally amon 
the children, (3: 9. 6.) But the court of Sel. 
ſion, probably led by the general practice, have 
in this laſt caſe divided the ann into two equal 
parts, of which one goes to the widow, and the 
other among the children 6apita, July 1747; 
children of Macdermeit. 
23. From the great confidence that was, in juriſdigi- 
the firſt ages of Chriſtianity, repoſed in Church- on of Bi- 
men, dying perſons frequently committed to ors: 
them the care of their eſtates, and of their or- 
phan-children ; but theſe were ſimply rights of 
truſt, not of juriſdiction. The clergy ſoon had 
the addreſs, to ettabliſh to themſelves a proper 
juriſdiction, not confined to points of eccleſiaſti- 
cal right, but extending to queſtions that had 
no 
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no concern with the church. They judged | 


not only in teinds, patronages, teſtaments, 
breach of vow, ſcandal, &'c. but in queſtions 
of marriage and divorce, becauſe marriage was 
a ſacrament ; in tochers, becauſe theſe were 
given in conſideration of marriage; in all que- 
{tions where an oath intervened, on pretence 
that oaths were a part of religious worſhip, 
R. M. I. 1.c. 2.—1. 2. c. 38. §. 5.—I. 3. c. 7. 
&. 2.; and in the deprivation of notaries, and 
the trial of thoſe that uſed falfe inſtruments, 
1503, c. 64. As churchmen came, by the 
means of this extenſive juriſdiction, to be di- 
verted from their proper functions, they com- 
mitted the a of it to their officials or 
commiſtaries: Hence the commiſſary-court was 
called the Biſhops court, andcuria Chriſtianita- 
tis it is allo ſtyled the conſiſtorial court, from 
conſiſtory, a name firſt given to the court of ap- 
peals of the Roman Emperors, and afterwards 
to the courts of judicature held by churchmen. 

24. At the reformation, all epiſcopal juriſ- 
diction, exerciſed under the authority of the Bi- 
ſhop of Rome, was aboliſhed, by an act 1560, 
ratified by 1567, c. 2. As the courſe of juſtice 
in conſiſtorial cauſes Was thereby ſtopped, Q. 
Mary, beſides naming a Commiſſary for every 
dioceſe, did, by a ſpecial grant mentioned in 
Books S. 1. March 1563, eitabliſh a new com- 
miſſary- court at Edinburgh, conſiſting of four 
judgesor commiſſaries; which grant isratified by 
an_unprinted act, 1592, c. 25. This court is ve- 
{ted with a double juriſdiction ; one dioceſan, 
which is exerciſed in the ſpecial territory con- 
tained in the grant, v1z. the counties of Edin- 
burgh, Haddington, Linlithgow, Stirling and 
Peebles ; 
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Peebles ; and another univerſal, by which the Theirtwo- | 
judges confirm the teſtaments of all who die in foldjurif- | 
foreign parts, and may reduce the decrees of diction. | 
all inferior commiſſaries, provided the reducti- 
on be purſued within a year after the decree: 
See Inſtr. to Comm. 1666, c. 16. recited in 
Acts S. 28. Feb. 1666. Biſhops, upon their re- 
eſtabliſument in the reign of Fames VI. were 
reſtored to the right of naming their ſeveral 
commiſſaries, by 1609, c. 6; and as to the 
commiſſariot of Edinburgh, two of the four 
judges were by that act to be appointed by the 
Archbiſhop of St. Andrew's, and two by the 
Archbiſhop of Glaſgow. Since the revolution, 
the nomination of all the Commiſſaries in the 
kingdom, has devolved on the Crown, as coming 
in place of the Biſhops. There was but one 
commiſlary-court in each dioceſe, till the erec- 
tion of the commiſſariot of Edinburgh ; and, in 
purſuance of a commiſſion by Za. VI. in 1581, 
authoriſing the Seſſion to erect new ones, for the 
benefit of perſons who lived moſt remote from 
the court of the dioceſe, commiſſariots were 
eſtabliſhed at Stirling, Peebles, Lauder, and o- 
ther places, which had never been epiſcopal ſees. 

25. As the clergy in times of Popery affu- Juriſdicti- 
med a juriſdiction, independent of the civil on of 
power, or any ſecular court, their ſentences Commil- 
could be reviewed only by the Pope, or judges eve 
delegated by him; ſo that with regard to the ——_ . 
courts of Scotland, their juriſdiction was ſu- 
preme. But by an act 1 560, ratified by 1581, 
c. 115. the appeals from our Biſhops courts, that 
were then depending before the Roman Conſiſto- 
ries, were ordained to be decided by the court 
of Seſſion: And by a poſterior act 1609, c. 6. 

the 
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Now ſub- the Seſſion is declared the King's great Conſi- 


ject to the . | 
bee of ltory, With power to review all ſentences pro- 


the Sef. nounced by the Commiſſaries. Nevertheleſs, 
ſion. ſince that court had no inherent juriſdiction in 
conſiſtorial cauſes prior to this ſtatute; and ſince 
the ſtatute gives r a power of judging only 
by way of advocation, they have not to this 
day any proper conſiſtorial juriſdiction in the 
firſt inſtance, Sf. 4. 1. 36.; neither do the 
pronounce ſentence, in any conſiſtorial caute 
brought from the Commiſſaries, but remit it 
back to them with inſtructions. By the prac- 
tice immediately ſubſequent to the act before 
quoted, they did not admit advocations from 
the inferior Commiſſaries, till the cauſe was firſt 
brought before the Commiſſaries of Edinburgh; 
but that practice is now in diſuſe, Edg. 28. 
Fan. 1725, White. 


1 of 26. The Commiſſaries retain to this day an 
the Com- 1 
miſſary's excluſive power of judging in declarators of 


juriſditi» marriage, and of the nullity of marriage; in 
on, actions of divorce and of non-adherence, of 
ſeparate alimony to wives, baſtardy and con- 
firmation of teſtaments; becauſe all theſe mat- 
ters are ſtill conſidered to be properly conſiſto- 
rial. Inferior Commiſſaries are not competent 


to queſtions of divorce, 1609, c. 6. under 


which, are comprehended queſtions, of baſtardy 
and adherence, when they have a connection 
with the lawfulneſs of marriage, or with adulte- 
ry : See [nſtr. to Comm, 1666, c. 2. 
27, The Biſhops did, by theſe inſtructions in 
1666, authorize their Commiſſaries to judge in 
all cauſes referred to oath, to the extent of 4o/. 
Scots, tho' the matter ſhould not be conſiſto- 
rial: And by older inſtructions, 1563, the 
| Commilſſarics 
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Commiſſaries were empowered to determine the 

cauſes of widows, orphans, and other per ſonae 
miſerabiles, to the higheſt extent. This part of Now - 
their juriſdiction is now fixed, by Act S. 29. Ju- mited by 
ly 1752, declaring that the Commiſſaries have a late re. 
no power, to pronounce decrees in abſence, for gulation. 
any ſum above 40 l. Scots, except in cauſes — 

perly conſiſtorial; but that they may authen- 

ticate tutorial and curatorial inventories; and 

that all bonds, contracts, c. which contain a 

clauſe for regiſtration in the books of any judge 
competent, and proteſts on bills, may be re- 

giſtred in their books. Long before this act of 
ſederunt, Commiſſaries had been judged not 
competent to phyſicians fees, 26 Nov. 1622, 

Liadel ; nor to tutory accounts, J. Dec. 1675, 
Wright ; tho' they claimed the cogniſance of 

them, as the cauſes of dying perſons, and of 
orphans, 
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RSONS, when conſidered in a private Marriage. 
capacity, are chiefly diſtinguiſhed by their 

mutual relations; as huſband and wife, tutor 

and minor, father and child, maſter and ſervant. 

The relation of huſband and wife is conſtituted 

by marriage; which is the conjunction of man 

and wife, vowing to live infeparably till 

death. 

2. Marriage is truly a contract, and ſo re- Is null 
quires the conſent of parties. Ideots therefore, w_ 
and furious perſons cannot marry. As no = _——y 

On 


** 


/ 
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{on is preſumed capable of conſent within the I coh 

years of pupillarity, which, by our law, laſts 17 

till the age of fourteen in males, and twelve the 

in females, marriage cannot be contracted by MW chil 

pupils, J. 3. C. quando tut. vel cur.; but if the W may 

married pair ſhall cohabit after puberty, fuch MW kno 

_ acquieſcence validates the marriage, J. 4. de rit. of a 
nupt. Marriage is fully perfected by conſent ; 4 
which, without conſummation, founds all the ore 
Which conjugal rights and duties. The conſent re- gree 
quiſite to marriage mutt be de praefenti. A rule 
{enti, Promiſe of marriage, ( ſtipulatio ſponſalitia,) in t 
tho” it was guarded by certain penalties in the W deg; 
Roman law, I. 5. C. de ſpon/. may, by ours, be pute 

ſafely reſiled ſrom, as long as matters are entire; W Jy, 
bur if any ting be done by one of the parties, W deſc 
whereby a prejudice ariſes from the non- per- the 
formance, the party reſiling is liable in damages W or c 
to the other, F. 2. Jan. 1685. Graeme. The | fron 
canoniits, and after them our courts of juſtice, law 
explain a copula ſubſequent to a promiſe of in b 
marriage, into actual marriage, New Coll. 46. fully 

Ward of 3. It is not neceſſary, that marriage ſhould firit 
celebra - be celebrated by a clergyman. The conſent © the 
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tion. of parties may be declared before any Magi- com 
ſtrate, or ſimply before witneſſes: And the#no Mar 
formal conſent ſhould appear, marriage is pre- MW mity 
Preſumed ſumed from the cohabitation, or living toge- ©W ſpec 


marriage. ther, at bed and board, of a man and woman rent 
who are generally reputed huſband and wife, uncl 

1502, c. 77. One's acknowledgment of his The 
marriage to the midwife, whom he called to ſang 

his wite, and to the miniſter who baptized his the 

child, was found fufficient preſumptive evi- the! 

. dence of marriage, without the aid, either of othe 
cohabitation, ties 
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cohabitation, or of habite and repute, Feb. 
1739, Arrot. The father's conſent was, by Conſent of 
the Roman law, eſſential to the marriage of parents. 
children in familia : But, by our law, children 
may validly enter into marriage, without the 
knowledge, and even againſt the remonſtrances 
of a father. | 
| 4. Marriage is forbidden within certain de- Marriage 
grees of blood. The Romans reckoned a de- _— 
oree for every perſon generated ; by which — 
mule, a father and fon are in the firſt; brothers null. 
in the ſecond, and firſt couſins in the fourth 
degree of conſanguinity. The canon law com- 
putes by the perſons generated upon one {ide on- 
ly, which, in the direct line of aſcendants and 
deſcendants, comes to the fame account with 
che Roman computation ; bur, in the tranſverſe 
or collateral line, makes a conſiderable variation 
from it. By 1567, c. 15. which adopts the 
law of Moſes, Levit. c. 18. into ours, ſeconds 
fin blood, and all remoter degrees, may law- 
fully marry. By ſeconds in blood, are meant 
1H firit couſins, according to the computation of 
the cannon law, which was at that time the 
common way in Scotland of reckoning degrees. And mar- 
) Marriage in the direct line is forbidden i in- nage in 
f . ym - 7 the direct 
nitum ; as it is alſo in the collateral line, in the |; 
ſpecial caſe where one of the parties is loco pa- 
rentis to the other, as grand-uncle, great grand- 
„uncle, &c. with reſpect to his grand-niece, O. 
The ſame degrees that are prohibited in con- 
0 fanguinity, are prohibited in affinity; which is 
the tie ariſing from marriage, betwixt one of 
- the married pair, and the blood rela@Þ@ns of the 
if other. Marriage alſo, where either of the par- Other 
zes is naturally unfit for generation, or ttands grounds 
alread of nullity. 


Procla- 
- mation of 
banns. 


Clande- 


5. To prevent bigamy and inceſtuous mar- 
riages, the church has introduced proclamation 
of banns; which is the ceremony of publiſhing 
the names and deſignations (additions) of thoſe 
who intend to intermarry, in the churches where 
the bride and bridegroom reſide, after the con- 


64 Of Marriage. 
already married to a third perſon, is; if/o jure, 
null. 


Book I; 


gregation is aſſembled for divine ſervice; that 


all perſons, who know any objection to the mar- 
Not Biſhops only, but 


riage, may offer it. 


Preſbyteries, aſſumed formerly a power of diſ- 


penſing with proclamation of banns on extraor- 


dinary occaſions ; Act. Af. 1638. Sefſ. 23.5. 
21. which has not been exerciſed ſince the re- 


volution. 


When the order of the church is ob- 


ſerved, the marriage is called regular; when 


otherwiſe, clandeſtine. 


Clandeſtine marriage, 


ſtine mar» tho? it be valid, has ſtatutory penalties annexed 


riage. 


Caommu- 


to it affecting not only the parties, but the ce- 
lebrator and witneſſes, 1661, c. 34.— 1695, 


C. 


12.1698, c. 6.: And over and above, 


the parties were puniſhed with the loſs of cer- 
tain conjugal rights; the huſband loſt his jus 
mariti, and the wife her jus relictae, by 167 2, 
c. 9. This laſt act, which alſo inflicted penal- 
ties againſt the then non-conforming clergy, 
was reſcinded in the Inmp with other acts for 
conformity, by 1690, c. 27.3 in reſpect of 
which, the penalties of the act 167 2, againit 
clandeſtine marriages, were found to be taken 


off, F. 11. Dec. 1705, Carruthers. 


6. By marriage, a ſociety is created between 


nion of the marri@ pair, which draws after it a mu- 
tual communication of their civil intereſts, in 
As 
the 


good 


8. 


as far as is neceſſary for maintaining it. 
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the ſociety laſts only for the joint lives of the 


ſocii, therefore rights that have the nature of a 


perpetuity, which our law ſtyles heritable, are 
not brought under the partnerſhip or commu- 


nion of goods; as a land eſtate, or bonds bear- 


ing a yearly intereſt: It is only moveable ſub- 
jects, or the fruits produced by heritable ſub- 
jects during the marriage, that become common 
to man and wife. 

7. The huſband, as the head of the wife, 
' has the ſole right of managing the goods in 
communion, which is called jus mariti. This 
right is ſo abſolute, that it bears but little re- 
ſemblance to a right of adminiſtring a common 
ſubject; for the huſband can in virtue thereof ſell, 
or even gift at his pleaſure, the whole goods fall- 
ing under communion ; and his creditors may af- 
fect them for the payment of his proper debts : 
So that the jus mariti carries all the characters 


Jus mariti. 


Is equira- 
lent to an 


of an aſſignation by the wife to the huſband, of aſſigna- 


her moveable eſtate. It ariſes ih% jure from 
the marriage; and therefore needs no other 
conſtitution. Our lawyers of the laſt age were 
of opinion, that this was a right ſo inſeparable 
from the huſband, that all reſervation by the 
wite of the right of adminiſtration, or renuncia- 
tion of it by the huſband, was ineffectual; for 
that ſuch reſervation or renunciation, as a 
moveable right conceived in favour of the wife, 
fell under the jus mariti : But it is now an 
agreed point, not only that a {tranger may con- 
vey an eſtate to a wife, ſo as it ſhall not be ſub- 
jet to the huſband's adminiſtration, but that 
a huſband may, in the marriage-contract, re- 
nounce his jus znariti, in all or any part of his 
wife's moveable eſtate, 23. ume 17 30, Walker. 
I | 3. From 


tion. 


How far it, 
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Parapher- 8. From this right are excepted paraphernal 
nalia not goods, which, as the word is underſtood in our 
lubject to far, comprehends rhe wife's wearing apparet, 
the jus 7 | 7 
mariti, and the ornaments proper to her perſon, as 
necklaces, ear-rings, breaſt or arm - jewels, 
buckles, &'c.; theſe are neither alienable by the 
huſband, nor affectable by his creditors. Things 
of promiſcuous uſe to huſband and wife, as 
plate, medals, c. may become paraphernal, 
by the huſband's giving them to the wite, at or 
before marriage; but they are paraphernal, 
only in regard to that huſband who gave them 
as . and are eſteemed common moveables, 
if the wife, whoſe paraphernalia they were, 
be afterwards married to a ſecond huſband ; 


unleſs he ſhall in the ſame manner appropriate 


them to her, F. 4. Dec. 1696, and 15. Jan. 

1697, Dicks. 
Burdens 9. The right of the huſband, to the wife's 
affecting moveable eſtate, is burdened with the moveable 
_—_— debts contracted by her before marriage : And 
ass his right is univerſal, ſo is his burden; for 
it reaches to her whole moveable debts, tho? 
they ſhould far excced her moveable eſtate. 
Yet the huſband is not conſidered as the true 
How re. debtor in his wife's debts. In all actions for 
Qrited in Payment, ſhe is the proper defender; the huſ- 
favour of band is only cited for his intereſt, that is, as 
the hul- curator to her, and adminiſtrator of the ſociety 
band. goods: As ſoon therefore as the marriage is 
diffolved, and the ſociety goods thereby ſuffer 
a a diviſion, the huſband is no farther concerned 
in the ſhare belonging to his deceaſed wife; and 
conſequently is no longer liable to pay her 
debts, which mutt be recovered from her re- 


prefentatives, or her ſeparate cſtate. | 
10. This 
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10. This obligation upon the huſband is per- 
petuated againſt him, 1. Where his proper 
eſtate, real or perſonal, has been affected, du- 
ring the marriage, by complete legal diligence ; 
in which caſe, the huſband muſt, by the com- 
mon rules of law, relieve his property from the 
burden with which it ſtands charged : But the 
utmoſt diligence againſt his — is not fuf- 
ficient to perpetuate the obligation, Had. 26. 
Feb. 1623, Douglaſs ; nor even incomplete di- 
ligence againſt his eſtate, 23. Zan. 1678, Willy. 
2. The huſband continues liable, even after the 
wite's death, in ſo far as he is lucratus or pro- 
fited by her eſtate. Law does not conſider a 
huſband, who has got but a moderate tocher 
by his wife, as a gainer by the marriage, 
23. Dec. 1665, Burnet : It is the exceſs only, 
which is lucrum, and which mult be judged of, 
according to the quality of the parties, and their 
condition of life. As the huſband was at no 
time the proper debtor in his wife's moveable 
_ debts, therefore, tho' he ſhould be lucratus, he 
is, after the diſſolution, only liable for them, /ub- 
ſidiarie, i. e. if her own ſeparate eltate is not 
ſufficient to pay them off, P. Falc. 54. 

11. Where the wife is debtor in that ſort of 
debt, which, if it had been due to her, would 
have excluded the jus mariti, e. g. in bonds 
bearing intereſt, the huſband is liable on! 
for the bygone intereſts, and thoſe that may 
grow upon the debt during the marriage ; be- 
cauſe his obligation tor her debts, muſt be com- 
menſurated to the intereſt he has in her eſtate, 
13. July 1708, Gordon. It is the huſband alone, 
who is liable in perſonal diligence for his wife's 


debts, while the marriage ſubſiſts: The wife, 


who 
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who is the proper debtor, is free from all per- 
ſonal execution upon them, while ſhe is veſrita 
viro, F. 11. Jan. 1704, Gordon. 


12. The huſband, by marriage, becomes 


the perpetual curator of the wife. From this 
right it ariſes, 1. That no ſuit can proceed a- 
gainſt the wife, till the huſband be cited for his 
intereſt : And if ſhe is married during the de- 
pendence of a proceſs againſt her, the huſband 
mult be called, by letters of ſupplement, which 
are granted of courſe, by the Court of Seſſion. 
2. All deeds, done by a wife without the huſ- 
band's conſent, are null ; neither can ſhe ſue in 
any action without the huſband's concurrence. 
Where the huſband refuſes, or by reaſon of for- 
feiture, &c. cannot concur; or where the ac- 
tion is to be brought againſt the huſband him- 
ſelf, for performing his part of the marriage- 
articles, the Judge will authorize her to ſue in 
her own name. To prevent the neceſſity of 


-applying for the Court's authority, care is ge- 


nerally taken in marriage-contracts, to name cer- 
tain truſtees, at whoſe inſtance execution may 
paſs againſt the huſband. The effects arifing from 
this curatorial power, diſcover themſelves even 
before marriage, upon the publication of banns ; 
after which the bride, being no longer ſui ju- 
ris, can contract no debt, nor do any deed, ei- 
ther to the prejudice of her future huſband, nor 
even to her own, Dirl. 13.: But it is not 


enough for this purpoſe, that the banns have 


been publiſhed at the bridegroom's pariſh- 
church; the notification muſt be alſo made at 
the bride's, in order to interpel perſons from 
contracting with her, 8. July 1623, Macdou- 


gal. 
13. It 
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13. If the huſband ſhould either withdraw Separate 
from his wife, or turn her out of doors, or if, alimony. 
continuing in family with her, he ſhould by 
ſevere treatment endanger her life, the Com- 
miſſaries will authoriſe -a ſeparation, 4 menſa 
et toro, and give a ſeparate alimony to the wife, 
ſuitable to her huſband's eſtate, from the time 
of ſuch ſeparation, until either a reconciliation 
or a ſentence of divorce. | 

14. Certain obligations of the wife are va- What ob- 
lid, notwithſtanding her being ſub cura mariti ; Mgations 
firit, obligations ariſing from delict; for wives ndl. 
have no privilege to commit crimes. But if 
the puniſhment reſolves into a pecuniary mulct, Obligati- 
the execution of it muſt, from her incapacity , ng 
to fulfil, be ſuſpended till the diſſolution of the 
marriage, unleſs the wife has a ſeparate eſtate 
exempted from the jus mariti, Edg. 2. July 
1724, Murray.—5. Dec. 1738, Gordon. 

15. Obligations ariſing from contract affect perſonal 
either the perſon or the eſtate, The law has obligati- 
been ſo careful to protect wives, while ſub cu- ons, null. 
ra mariti, that all perſonal obligations 2 
by a wife, tho' with the huſband's conſent, as 
bonds, bills, c. are null; with the following 
exceptions. 1. Where the wife gets a ſepa- ions. 
rate peculium or ſtock, either from her father 
or a {tranger, for her own or her children's ali- 
mony, ſhe may grant perſonal obligations in 
relation to ſuch ſtock, Dirl. 164.; and by 
{ſtronger reaſon, perſonal obligations granted 
by a wife are good, when her perſon is actually 
withdrawn from the huſband's power by a ju- 
dicial ſeparation. 2. A wife's perſonal obli- 
gation is valid, if it is not to take effect till her 
death, Feb. 1720, IL. Tilihewn. 3. Where 
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the wife is by the huſband praepoſita negotiis, 
entruſted with the management, either of a 
particular branch of buſineſs, or of his whole 
affairs, all the contracts ſhe enters into, in the 
exerciſe of her praepoſitura, are effectual, even 
tho' they be not reduced to writing, but ſhould 
ariſe merely ex re, from furniſhings made to 
her: But ch obligations have no torce againſt 
the wife; it is the huſband only, by whoſe 
commiſhon ſhe acts, who is thereby obliged. 
A praepoſitura may be conſtituted, not only 
formally by writing, but tacitely, by the wite's 
being in ule, for a tract of time together, to 
act ior her huſband, while he either approves 
of it by fulfilling her deeds, or at leaſt, being 


in the knowledge thereof, connives at it, Dirl. 


The wife 


319. 
16. A wife, while ſhe remains in family 


is prepoſi- with her huſband, is conſidered as praepoſita 


fa negotiis 
domeſtics. 


Inhibition 
againſt a 
wife. 


negotiis dome ſticis: and conſequently, may pro- 
vide things proper for the family, for the price 
whereof the huſband is liable, tho? they ſhould 
be miſapplied, or tho” the huſband ſhould have 
given her money to provide them elſewhere, 
Dirl. 310, A huſband, who ſuſpects that his 
wife may hurt his fortune by high living, may 
uſe the remedy of inhibition againſt her; by 
which all perſons, are interpelled from con- 
tracting with her, or giving her credit. After 
the completing of this diligence, whereby the 
aepoſitura falls, the wife cannot bind the 
huſband, unleſs for ſuch reaſonable furniſhings, 
as he cannot inſtruct that he provided her with 
aliunde. As every man, and conſequently every 
huſband, has a right to remove his managers 
at pleaſure, inhibition may paſs at the ſuit of 
the 
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the huſband againſt the wife, tho* he ſhould 
not offer to juſtify that meaſure by an actual 
proof of the extravagance or profuſeneſs of her 
temper, Falc. vol. 1. 209. 

17. As to rights granted by the wife affect- 


ing her eſtate; ſhe has nomoveable eſtate, except fectin 


her paraphernalia; and theſe ſhe may alien 
or impignorate, with conſent of the huſband as 
curator, otherwiſe not, 11. July 1735, Gemmil. 
She can even, without the huſband, bequeath 
by teſtament, her ſhare of the goods in communi- 
on; but ſhe cannot diſpoſe of them inter vivos, 


for ſhe herſelf has no proper right to them, 


while the marriage ſubſiſts; ſee 19. Dec. 1626, 
Matthew. A wife can validly oblige herſelf, 
in relation to her heritable eſtate, with conſent 
of her huſband; for tho? her perſon is in ſome 
ſenſe ſunk by the marriage, the continues ca- 
pable of holding a real eſtate; and in ſuch ob- 
ligations, her eſtate is conſidered, and nor 
her perſon, 15. Dec. 1665, Eleis.—23. Fan. 
1678, Bruce. A huſband, tho' he be curator 
to his wife, can by his acceptance or interven- 
tion, authorize rights granted by her in his 
own favour; for a huſband's curatory is not 
intended only for the wife's advantage, but is 
conſidered as a mutual benefit to both. 

18. All donations, whether by the wife to 
the huſband, or by the huſband to the wife, 
are both by the Roman law and ours, revoca- 
ble by the donor; ne conjuges mutuo amore ſe 
ſpolient, I. 1. de don. int. vir. et ux. ; but it 
the donor dies without revocation, the right be- 
comes abſolute. A right may be revoked. not 
only by en plicite revocorion, but tac y, 
by afterwards conveying to anocher the ſugge 
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3 FR 

of the donation, or by charging it with a 

burden in favour of a third party; but in ſo 


far as the ſubject is not burdened, the donation 
ſubſiſts, Dirl. 204. Tho' the deed ſhould be 


granted nominally, or in truſt, to a third party, 


it is ſubject to revocation, if its genuine effect 
be to convey a gratuitous right, from one of 


Rational 


or remu- 
neratory 
grants are 
not revo- 
cable. 


the ſpouſes to the other, plus enim valet quod 
agitur, quam quod ſimulate concipitur, 1 . Feb. 
17 28, Sanders. Where the donation is not pure, 


it is not ſubject to revocation: Thus, a grant 
made by the huſband, in conſequence of the na- 


tural obligation that lies upon him to provide 
for his wife, is not revocable, unleſs in ſo far as 
it exceeds the meaſure of a rational ſettlement ; 


neither areremuneratory grants revocable, where 


Ratifica- 
tion by 
wives. 


mutual grants are made in conſideration of each 
other, 26. Jan. 1669, Chiſholm, except where 
an onerous cauſe is ſimulated, and a donation 
truly intended; or where what is given hinc 
inde, by the huſband and wife, bears no pro- 
portion to each other. All voluntary contracts 
of ſeparation, by which the wife is provided 
of a yearly alimony, were by our more ancient 
practice reprobated, as contrary to one of the 
eſſential duties of marriage, adherence, 1 1. Feb. 
1634, Drummond ; but by our later deciſions, 
they are effectual as to the time paſt, but revo- 
cable either by the huſband or wife, 6. Feb. 
1666, Livingſton. 

19. As wives are in the ſtrongeſt degree 


ſubject to the influence of their huſbands, third 


parties, in whoſe favour they had made grants, 
were frequently vexed with actions of redu- 
ction, as if the grant had been extorted from 
the wife, thro' the force or fear of the 

| | © 
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To ſecure the grantees againſt this danger, ra- 
tifications were introduced, whereby the wife, 
appearing before a judge, declares upon oath, 
her huſband not preſent, that ſhe was not induced 
to grant the deed ex vi aut metu. Every deed, 
by which any intereſt accrues to a third party, 
may be ſecured by ratification, tho' a conſe- 
quential benefit ſhould ariſe from it to the huſ- 
band, 1481, c. 84.; but pure donations, be- 
twixt man and wife, do not appear to be the 
proper ſubjects of ratification; tor law has made 
theſe revocable, as proceeding from the love, 
not the fear of the huſband: And if a donation 
by a wife were rendered irrevocable by her ra- 
tification, which a huſband might eaſily obtain, 
by the ſame methods of perſuaſion which pro- 
cured the gift, the law of donations betwixt 
man and wife would turn out a moſt unequal 
one to the wife. A wife's ratification is not 
abſolutely neceſſary for ſecuring the grantee : 
Law indeed allows the wife to bring reduction 
of any deed ſhe has not ratified, upon the head 
of force or fear, of which, it ſhe brings ſuffi- 
cient evidence, the deed will be ſet aſide; but 
if the fails in the proof, it will remain effectual 
to the receiver, 28. Zune 1706, Hay. 

20. Marriage, like other contracts, might, 
by the Roman law, be diſſolved by the con- 
trary conſent of parties; which unlimited 
power of divorce, atter it had been for ſome 
time reſtrained, was again revived by the Chri- 
{tian Emperor Zuſtinian, Nov. 140,C.1. ; but, 
by the law of Scotland, agreeably to the rules 
of our holy religion, marriage cannot be diſſol- 
ved till death, except by divorce, proceeding 
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either upon the head of adultery, Matth. xix. 


8. 9. Mark x. 11. or of wilful deſertion, 1 Cor. 


Vile 15. 


By death 21. Marriage is diſſolved by death, either 


within within year and day from its _ contracted, 


year and or after | and day. If it is diſſolved within 
day. year and day, all rights, granted in conſidera- 


tion of the marriage, become void, and things 


return to the ſame condition in which they 
{tood before the marriage: The tocher returns 
to the wife, or thoſe from whom it came; and 
all the intereſt, either legal or conventional, 
ariſing to the wife in the huſband's eſtate, re- 
turns to the huſband or his heirs. In conſe- 
quence of this rule, the right that the huſband 


acquires by marriage, to the wife's moveable 


eſtate, determines by the diſſolution with- 
in year and day; with this reſtriction, that he 
is conſidered as a bona fide poſſeſſor, in relation 
to what he has conſumed of theſe moveables, 
upon the faith of his right, while it ſubſiſted ; 
but he is liable to repay the tocher, without 
any deduction, in conſideration of his family- 
expence during the marriage, 23. Feb. 1681, 
Gordon. It things cannot be reſtored on both 
ſides, equity hinders the reſtoring of one party, 
and not the other, 20. Fuly 1664, Petry. 

After year 22. Upon the diſſolution of a marriage, after 


and day. year and day, the ſurviving huſband becomes 


the irrevocable proprietor of the tocher ; and 
the wife, where ſhe ſurvives, is intitled to 


Wife's her Jointure, or to her legal proviſions of terce, 
mourn- . . 
ings, and (2. 9. 26.) and jus relidtae, (3. 9. 5.) She has 


alimony alſo right to mournings, ſuitable to the huſband's 
to the quality; and to alimony from the day of his 
term. death, till the term at which her liferent-pro- 

vition 


- 
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viſion, either legal or conventional, commen- 
ces: The meaſure of which alimony is regula- 
ted, not by the extent of her jointure, but by 
the huſband's quality and fortune, and the con- 
dition of the family left by him, 15. Zuly 1713, Hiſſolu- 
Cred. of Scot. If a living child be procrea- ion after 
ted of the marriage who has been heard to cry, a living 
the marriage has the ſame effect, as if it child. 
had ſubſiſted beyond the year. The crying of 
the child is according to St. 1. 4. 19. the only 
evidence that ought to be received of its being 
born alive, that the marter may not be left to 
the uncertain conjectures of thoſe who attend 
the birth of children; but the doctrine of the 
Roman law appears more equitable, which ad- 
mits other circumſtances, where they are equal- 
Pl {trong, in proof of that fact, / 3. c. de poſt. 

der. A day is adjected to the year, in majo- 
rem evidentiam, that it may clearly appear 
that the year itſelf is elapſed ; and therefore, 
the running of any part of the day, after the 

ear, has the ſame effect as if the whole were 
elapſed, The diſputes that might ariſe from the 
diſſolution of a marriage within the year, are 
generally prevented by a clauſe in marriage- 
contracts, that the intereſts of the huſband and 
wife ſhall continue, tho' the marriage ſhould 
be diſſolved ſooner, without a living child. The 
legal right of courteſy, competent to the ſur- 
viving huſband, is to be explained, 2.9. 30. 

23. Divorce is ſuch a ſeparation of married 
perſons, during their lives, as looſes them from Diſſoluti- 
the nuptial tie, and leaves them at freedom to —_ * 
intermarry with others. Marriage, being by upon a- 
the canoniſts numbered among the ſacraments, dultery. 
is reckoned a bond ſo ſacred, that nothing can 
diflolve it, In the caſe of adultery itſelf, they 

allow 


either upon the head of adultery, Matth. xix. 


8. 9. Mark x. 11. or of wilful deſertion, 1 Cor. 


vii. 15. | 
By death _21+ Marriage is diſſolved by death, either 


within within year and day from its _ contracted, 


year and or after year and day. If it is diſſolved within 
day. year and day, all rights, granted in conſidera- 


tion of the marriage, become void, and things 


return to the ſame condition in which they 
ſtood before the marriage: The tocher returns 
to the wife, or thoſe from whom it came; and 
all the intereſt, either legal or conventional, 
ariſing to the wife in the huſband's eſtate, re- 
turns to the huſband or his heirs. In conſe- 
quence of this rule, the right that the huſband 


acquires by marriage, to the wife's moveable 


eſtate, determines by the diſſolution with- 
in year and day; with this reſtriction, that he 
is conſidered as a bona fide poſſeſſor, in relation 
to what he has conſumed of theſe moveables, 
upon the faith of his right, while it ſubſiſted ; 
but he is liable to repay the tocher, without 
any deduction, in conſideration of his family- 
expence during the marriage, 23. Feb. 1681, 
Gordon. It things cannot be reſtored on both 
ſides, equity hinders the reſtoring of one party, 
and not the other, 20. Fuly 1664, Petry. 

After year 22. Upon the diſſolution of a marriage, after 


and day. year and day, the ſurviving huſband becomes 


the irrevocable proprietor of the tocher ; and 
, the wife, where ſhe ſurvives, is intitled to 
— her jointure, or to her legal proviſions of terce, 
ings, and (2+ 9+ 26.) and jus relictae, (3. 9. 5.) She has 
alimony alſo right to mournings, ſuitable to the huſband's 
to the quality; and to alimony from the day of his 
term. dcath, till the term at which her liferent-pro- 
viſion 
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* 


viſion, either legal or conventional, commen- 
ces: The meaſure of which alimony is regula- 
ted, not by the extent of her jointure, but by 
the huſband's quality and fortune, and the con- 
dition of the family left by him, 15. July 1713, 
Cred. of Scot. If a living child be procrea- 
ted of the marriage who has been heard to cry, 
the marriage has the ſame effect, as if it 
had ſubſiſted beyond the year. The crying of 
the child is according to St. 1. 4. 19. the only 
evidence that ought to be reccived of its being 
born alive, that the marter may not be left to 
the uncertain conjectures of thoſe who attend 
the birth of children; but the doctrine of the 
Roman law appears more equitable, which ad- 
mits other circumſtances, where they are equal- 
7 {trong, in proof of that fact, / 3. c. de poſt. 
der. A day is adjected to the year, in majo- 
rem evidentiam, that it may clearly appear 
that the year itſelf is elapſed; and therefore, 
the running of any part of the day, after the 
year, has the ſame effect as if the whole were 
elapſed, The diſputes that might ariſe from the 
diſſolution of a marriage within the year, are 
generally prevented by a clauſe in marriage- 
contracts, that the intereſts of the huſband and 
wife ſhall continue, tho' the marriage ſhould 
be diffolved ſooner, without a living child. The 
legal right of courteſy, competent to the ſur- 
viving huſband, is to be explained, 2.9. 30. 

223. Divorce is ſuch a ſeparation of married 
perſons, during their lives, as looſes them from 
the nuptial tie, and leaves them at freedom to 
intermarry with others. Marriage, being by 
the canoniſts numbered among the ſacraments, 
is reckoned a bond fo ſacred, that nothing can 
diſſolve it. In the caſe of adultery itſelf, — 

allow 
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Diſſoluti— 
on by di- 
vorce 
upon a- 
dultery. 


of 
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allow only of a ſeparation from bed and board : 

And even, by our law, neither adultery, nor 

wilful deſertion, are grounds which muſt ne- 
ceſſarily diſſolve marriage; they are only 
handles, which the injured party may take hold 

Cohabi- of, to be free. Cohabitation therefore, by the 
tation af- injured party, after being in the knowledge of 
ter adulte · the acts of adultery, implies a paſſing from the 
3 di. injury; and no divorce can proceed, which is 
vorce. Carried on by colluſion betwixt the parties, leſt, 


contrary to the firſt inſtitution of marriage, they 


might diſengage themſelves by their own con- 


ſent, 15. July 1681, Watſon. As by divorce, 
the nuptial tie itſelf is looſed, the guilty per- 


ſon, as well as the innocent, may contract ſe-, 
cond marriages; but in the caſe of divorce upon 


adultery, marriage is by ſpecial ſtatute, prohi- 
bited betwixt the two adulterers, 1600, c. 20.; 
a doctrine borrowed from J. 13. de his quib. ut 
ind. 
Divorce 24. Where either party has deſerted from 
upon wil. the other for four years together, that other 
fal ceſer- may, by 1573, c. 55. fue for adherence be- 
non. fore the Commiſſary, whoſe decree the Seſſion 
may enforce, by letters of horning: If theſe 
have no effect, the church is to proceed, firſt 
by admonition, then by excommunication; all 
which previous ſteps, are declared to be a ſuf- 
ficient ground for purſuing a divorce. De pra- 
xi, the Commiſſaries pronounce ſentence in the 
adherence, after one year's deſertion; but four 
years muſt interveen between the firſt deſertion 
and the decree of divorce. By the inſtructi- 
ons, 1666, c. 2. the inferior Commiſſaries can 
only judge in the previous action of adherence; 
the divorce muſt be carried before the Commiſ- 
faries of Edinburgh. 


= 
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25. The legal effects of divorce on the head Its effects. 
of deſertion are particularly defined by 1573, 
c. 55+ by which the party offending forfeits the 
tocher and the donationes propter nuptias, (as 
to which, ſee Nov. 117. c. 8. f. 2.) By theſe, 
when applied to our law, muſt be underitood 
the proviſions that the wife is intitled to, either 
by law or by paction, in conſideration of the 
tocher ; and the meaning of the act is, that the 
offending huſband ſhall reſtore the tocher, and 
forteit to the wife all her proviſions, legal and 
conventional; and, on the other hand, the of- 
fending wife ſhall forfeit to the huſband her to- 
cher, and all the rights that would have belong- 
ed to her, in the caſe of her ſurvivance. This, 
Lord Stair, 1. 4. 20. judges to be alſo the 
rule in divorces upon adultery; as it was by the 
Roman law, d. Nov. 117. But by a deciſion 
1762, Juſtice, founded on a tract of ancient 
deciſions recovered from the records, the offend- 
ing huſband was allowed to retain the tocher. 


Trr. 7. Of Minors, and their Tutors and 
Curators. 


HE ſtages of life principally diſtinguiſhed 
in law are, pupillarity, puberty or mino- 
rity, and majority. A child is under pupillari- Fupilla- 
ty, from the birth till fourteen years of age, if a 1. 
male, and till twelve, if a female. Minority be- Minority. 
gins where pupillarity ends, and continues til! 
majority, which, by the law of Scotland, is the Majority: 
age of twenty-one years compleat, both in males 
and females: But minority in a large ſenſe in- 
cludes all under age, whether pupils or pube- 
res. 
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res. Becauſe pupils cannot in any degree act for 
themſelves, and minors ſeldom with diſcretion, 
pupils are put by law under the power of tu- 
tors, and minors may put themſelves under the 
direction of curators. Tutory is a power and 
faculty to govern the perſon, and adminiſter 
the eſtate of a pupil. Tutors are either nomi- 
nate, of law, or dative; which anſwers to the 
tutores teſtamentarii, legitimi, and dativi of 
the Roman law. 

2. A tutor nominate is he who is named by 
a father, in his teſtament or other writing, to 
a lawful child. As the right of naming tutors 
proceeds from the fatherly power, thoſe who 
are named by a mother or ſtranger, are not pro- 
per tutors; their powers are limited to the {| 


cial eſtate left to the pupil ; and therefore, 


their being named, cannot hinder the pupil from 
getting one who may defend his perſon, and 
manage his other eſtate. The nomination of 
tutors, being entirely pendent on the will of 
the father, may be altered at his pleaſure, even 
tho” it ſhould have been ingrofled in a writing 
in its nature irrevocable, as a diſpoſition. A 
tutor nominate is not obliged to give caution, 
for the faithful diſcharge of his alice, becauſe 


his fidelity is preſumed to have been ſufhciently 


known to the father. 

3. If there be no nomination by the father, 
or if the tutors nominate do not accept, or if 
the nomination falls by death or otherwiſe, 
there is place for a tutor of law, ſo called, be- 
cauſe he ſucceeds by the mere diſpoſition of law. 
This fort of tutory devolved by the ancient 
Roman law, and devolves alſo by ours, upon 


the next agnate; but the word agnate is 
differently 
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differently underſtood in our law and in theirs. 
Agnates, in the ſenſe of the Roman law, were Agnates, 
thoſe whoſe propinquity was connected by males who ? 
only ; in the relation of. cognates, one or more 
females were interpoſed. We underſtand by 
agnates, all who are related by the father, even 
tho? females interveen; and by cognates, thoſe 
who are related by the mother. 

4. Where there are two or more agnates e- 
qually near to the pupil, he who is intitled to 
the pupil's legal ſucceſſion, falls to be preferred 
to the others, becauſe it is preſumed, that he 
will be the moſt diligent in preſerving the e- 


ſtate ; but as the law ſuſpects, hat he may not Not in- 


be over careful, to preſerve a life which ſtands 1 


in the way of his own intereſt, this ſort of tu- perſon of 
tor is excluded from the cuſtody of the pupils the pupil. 
perſon, which is commonly committed to the 
mother, while a widow, until the pupil be ſe- 
ven years old ; and in default of the mother, to 
the next cognate. The tutor of law muſt be 
at leaſt twenty-five years of age, 1474, c. 52. Form of 
He is ſerved or declared by a jury of ſworn men, declaring. 
who are called upon a brief iſſuing from the a tutor of 
chancery, which is directed to any judge ha- my 
ving juriſdiction, 8. March 1636, Stuart. He 
muſt give caution, before he enters upon the 
management. He ought regularly to ſerve, 
within a year after he could have ſerved by 
law ; that is, a year after the death of the de- 
ceaſed, if there 1s no nomination; and if there 
is, a year after the nomination falls. 

5. Upon the tutor of law's neglecting to Tutor da- 
ſerve within the allowed time, any perſon, e- tive. 
ven à ſtranger, may apply for a tutory dative. 


It is the King alone, as the father of his coun- Named by 
| try, the King. 
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try, who gives tutors dative, by his court of 
exchequer; and no gift of: tutory can paſs in 
exchequer, without the citation or conſent of the 

next of kin to the pupil, both by the father and 
mother, 1672, c. 2.; nor till the tutor give 
ſecurity, recorded in the books of exchequer. 

_ 38 There is no room for a tutor of law, or tutor 

Or . . . 

nominate, dative, while a tutor nominate can be hoped for: 
or dative. And tutors of law; or. dative, even after they 
have begun to act, may be excluded by the 

tutor nominate, as ſoon as he offers to accept, 

unleſs he has expreſsly renounced the office, 

6. July 1627, Campbell. If a pupil be without 


Judicial tutors of any kind, the court of Seſſion will, 


Ror for at the ſuit of any kinſman, name a factor, 
2 mmor. (Steward) for the management of the pupil's 
eſtate, who muſt conduct himſelf by the rules 

laid down, Act S. 13. Feb. 1730. 
Curators. 6. After the years of pupillarity are over, 
the minor is conſidered as capable of acting by 
himſelf, if he has confidence enough of his own 
In what capacity and prudence. The only two caſes, 
e in which curators are impoſed upon minors are, 
3 firſt, where they are named by the father, in 
liege pouſtie, (or in a ſtate of health) in conſe- 
quence of 1696, c. 8. 2. Where the father is 
The father himſelf alive; for a father is zþ/o jure, without 
is tutor any ſervice, adminiſtrator, that is, both tutor 
— cura“ and curator of law to his children, in relation 
r to . . 
his child. to whatever:eſtate may fall to them during their 
ren, minority. This right in the father does not 
extend to grand=children, Harc. 713.; nor to 
ſuch even of his immediate children, as are fo- 
ris-familiated, arg. Dirl. 31. : Neither has it 
place, in ſubjects which are left by a ſtranger 
to the minor, excluſive of the father's admini- 
ſtration. 


tr. 
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ſtration. If the minor chuſes to be under the Form of 

direction of curators, he mutt raiſe and execute chuſing 

a ſummons, citing, at leaſt, two of his next of utors. 

kin, to appear before his own judge-ordinary, 

upon nine days warning, 1555, c. 35. At the 

day and place of appearance, he offers to the 

judge, a liſt of thoſe whom he intends for his 

curators : Such of them is reſolve to undertake 

the office, mult fign their acceptance, and give 

caution; upon which an act ot curatory is e 

tracted. | | 
7. Theſe curators are ſtiled ad negotia, to di- Curators 

ſtinguiſn them from another ſort, called cura- © #% 

tors ad. lites, who are authoriſed by the judge 

to concur with a pupil or minor in actions of 

law, either where he is without tutors and cura- 

tors, or where his tutors or curators are partics 

to the ſuit. This ſort is not obliged to give cau- 

tion, becauſe they have no intermeddling with 

the minor's eſtate: They are appointed for a 

ſpecial purpoſe ; and when that is over, their 

office is at an end. Women were, by the Ro- Who de- 

man law, debarred from the offices, both of tu- barred | 

tory and curatory, except in ſpecial caſes: With from tu- 11 


: tory and uy 

us they are capable, under the following re- — 14 
ſtrictions; 1. The office of a female tutor or 14 
omen, 19 


curator falls by her marriage, even tho' the , hat 28 
nomination ſhould provide otherwiſe; for, after cafes? 14 
the is herſelf ſubjected to the power of a huſband, | | 
ſhe is incapable of having any perſon under her | 
power, 8, March 1636, Stuart. 2. No woman 
can be tutor of law; for that fort is marked 
out, purely on the ſcore of blood, without an 
regard to perſonal qualities. Papiſts are de- Papiſts, 
clared incapable of tutory or curatory, by 1700, 
c. 3. Where the minor has more tutors and 

L curators 
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What curators than one, who are called in the nomi- 
number nation to the joint management, they muſt all 
— con concur in every act of adminiſtration : Where 
: a certain number is named for a quorum, that 
number muſt concur : Where any one is named 
fine quo non, no att is valid without that one's 
ſpecial concurrence, But if they are named 
without any of theſe limitations, the concur- 
rence of the majority of the nominees then a- 

live, is ſufficient. 
Difference 8. In this, tutory differs from curatory, that 
betwixt as pupils are incapable of conſent, they have no 
tutory and herum capable of acting; which defect the tutor 
curatory. fupplies: But a minor pubes can act for himſelf. 
Hence, the tutor ſubſcribes alone all deeds of ad- 
miniſt ration; but in curatory, it is the minor 
who ſubſcribes, as the proper party; the curator 
does no more than conſent. Hence alſo, the 
perſons of pupils are under the power, either of 
their tutors, or of their neareſt cognates; but 
the minor, after pupillarity, has the diſpoſal of 
his own perſon, and may reſide where he pleaſes, 
Dirl. 316. In this ſenſe, the rule of the Roman 
law may be underſtood, tutor datur perſonae, 
curator rei. In moſt other particulars, the na- 
ture, the powers, and the duties of the two of- 
Tutorial fices coincide. Both tutors and curators muſt, 
I previous to their adminiſtration, make a judi- 
ventor ies. Cial inventory, ſubſcribed by them, and the next 
of kin, before the minor's judge-ordinafy, of 
his whole eſtate, perſonal and real; of which, 
one ſubſcribed duplicate is to be kept by the 
tutors or curators themſelves ; another, by the 
next of kin on the father's ſide; and a third, 
by the next of kin on the mother's. If any 
eſtate belonging to the minor, ſhall. afterwards 
come 
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come to their knowlege, they muſt add it to 

the inventory, within two months after their 
attaining poſſeſſion thereof. Should they ne- Penalties 
glect this, the minor's debtors are not obliged of neglec- 
to make payment to them; they may be remo- . 
ved from their offices as ſuſpected, and they them up- 
are intitled to no allowance, for the ſums diſbur- 

ſed by them in the minor's affairs, 167 2, c. 2.; 

which laſt penalty does not reach, to the ex- 

pence laid out upon the minor's entertainment, 

or upon his lands and houſes, A S. 25. Feb. 

1693, nor even to ſums expended in completing 

his titles, 18. Zuly 1707, Yeaman. 

9. Tutors and curators have power to ſue Powers of 
for, and levy the minor's rents, intereſt, and even tutors and 
principal ſums, if his neceſſities call for it; to tors. 
grant acquittances to the debtors, and to name In acts of 
factors or ſtewards, with reaſonable ſalaries, _— 
They may remove tenants, and grant leaſes of 
the minor's Jands, to endure as long as their own 
office ; but not under the former rental, with- 
out either a warrant from the court of Seſſion, 
or ſome apparent neceſſity : See Dirl. 277. 

But tho” they can uſe all diligence againſt the 
minor's debtors, the minor's creditors can uſe 
no execution againſt them, for payment of the 
debts due by the minor; for theſe are the mi- 
nor's proper debts, and it cannot be known till 
accounting, whether the tutors or curators have, 
in their hands, any funds belonging to the 
debtor ; Yet, they may be charged for the per- 
formance of facts in their own power, e. g. to 
make a {ſubject forthcoming, to renew inveſti- 
tures to the heirs of vaſſals, &-c. 


10 They 
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In ſelling 10. They have power to fell the minor's 
— moveables, without which his perſonal eſtate 
would frequently be loſt to him. They were, 

| by the Roman law, denied the power of alien- 

In alien- ing land-cſtates, without the authority of a 
ing land- judge, I. 1. F. 2. de reb. cor. qui; but that 
eſtates. jaw obtains with us only in the caſe of tutors; 
for the alienation of heritage, by a minor, with 
conſent of his curators, is valid, ine decreto 
praetoris, St. 1. 6. 44.—F. 6. Dec. 1699, 

Cred. of Clerk. This reſtraint upon tutors, 

does not reach to ſuch alienations, as law can 
compel the pupil to grant, e. g. to renuncia- 


tions of wadſets, upon redemption by the re- take 
verſer, 31. Fan. 1735, Graham; nor to the duc; 
renewing of charters to heirs; but ſuch charters ry f 
mult convey no right to the heir, which the inte 
In tran. former vaſlal had not. Bur 
Gains or 11. Tutors and curators may tranſact doubt- it is 
ſubmitting ful claims of moveable ſubjects, in which the if 1i 
claims. minor's intereſt is concerned, or refer them to way 
arbiters; which tranſactions, or decrees-arbi- to e 
tral, law will ſupport, if the minor be not fital 
thereby enormouſly prejudiced, F. 18. Jan. nor 
1711, Ayton—F. 14. Nov. 1711, Aikenhead. carr 
Tutors cannot alter the nature of the pupil's e- wit] 
ſtate, ſo as to invert the former order of ſucceſſion, eſta 
e. g. by renew ing his bonds with new clauſes, be x 
ſecladingexecutors, Harc. 1 000. But they may, if pay: 
the pupils ſecurity requires it, take an heritable inte 
bond in place of a perſonal; Harc. ſuppl. 14. nee 
It would ſeem, that a minor may, with con- at t 
ſent of his curators, change a bond from move- of fl 
able to heritable, ſince he can, by himſelf, dif- the 
poſe of a moveable bond by teſtament. Nei- rela 
ther tutors not curators can, contrary to the na- ed b 


rure 
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ture of their truſt, (be auctores in rem ſuam) Tutor 

authorize the minor to do any deed for their cannot be 
own benefit; nor can they acquire any right *&or in 
affecting the minor's eſtate: And, where a tu . 


tor or curator makes ſuch acquiſition, in his Tutors are 


own name, for a leſs ſum than the right will truſtees. 


draw, the benefit thereof accrues to the minor, 
tho” the right ſhould have been bought with the 
tutor's own money; or tho? it ſhould purport, 
that the granter ſigned it, from the favour he 
had to the tutor himſelf, 17. Feb. 1732, 
Cochran. | 


12. It is the duty of tutors and curators, to Their du- 
ty in re- 
gard to the 


minor'z 


take proper care of the minor's perſon and e- 
ducation, and to diſburſe the expence neceſſa- 


ry for that purpoſe, not exceeding the yearly perſon. 


intereſt of his ſtock, or the rent of his eſtate: 
But they may incroach on the ſtock itſelf where 
it is ſmall; or even employ the whole of it, 
if leſs will not do, for putting the minor in a 
way of buſineſs, Br. 110. It is alſo their dut 


Y In 


to employ the minor's rents and intereſts pro- to the ma- 


fitably. The ſums which belonged to the mi- nagement 
nor before their entry into the office, if they & bis 
carried no intereſt, ought to be put to intereſt * 


within a year thereafter : The rents of his land- 
eſtate which fall due during the office, are alſo to 
be put to intereſt within a year after they arc 
payable, F. 16. Zan. 1696, Irvine. But the 
intereſt, ariſing on bonds, pendente tutela, 
need only be accumulated into a principal ſum 
at the expiration of the office, ibid. If a right 
of ſucceſſion ſhould open to the minor during 
the office, the ſame rules muſt be obſerved in 
relation to the ſubject thereof, as if it had open- 
ed before the commencement of the office. 


13. By 
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Their ob- 13. By the Roman law, Fs bay 5c curato- 
_— to ry, being munera publica, might be forced upon 
"#2 ac. every one who had not à relevant ground of 
ceptance, Excuſe; but, with us, the perſons named to 


theſe offices, may either accept or decline: And 


where a father, in liege pouſtie, names certain 


perſons, both as tutors and curators to his chil- 
dren, tho? they have acted as tutors, they may 
decline the office of curatory, 1696, c. 8, Tutors 
and curators having once accepted, are liable in 
diligence, that is, are accountable for the con- 


ſequences of their neglect in any part of their 


duty, from the time of their acceptance, Dirl. 
233. ; inſomuch that tho? they have not had the 
leaſt intromiſſion with the minor's eſtate, they 
are accountable as if they had intermeddled, 
They are therefore liable to the minor for the 


debts due to him, if, ſo ſoon as a debtor is 


known to decline in his affairs, they neglect 

the proper diligence againſt his eſtate, 9. Fuly 

1667, Steven, and if that will not do, perſonal 

diligence by a charge upon letters of horning; 

bur they ought not to throw away the minor's 

money unprofitably againſt a debtor who has 

_ "fn no fund of payment, 2. 7uly 1628, Hamilton, 

guli in ſo Tutors and curators are accountable, /nguli in 

lidum. ſolidum, i. e. every one of them is anſwerable, 

not only for his own diligence, but for that of 

his co-rutors; and any one may be purſued 

without citing the reſt: But he whois condemn- 

ed in the whole, has action of relief againſt his 
co-tutors. 

pro- tutors 14+ This obligation to diligence reaches to pro- 

and pro- tutors and pro- curators, perſons who act as tutors 

curators. Or curators, without having a legal title to the 

office. Theſe have none of the active powers, 

| or 


2 
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br privileges competent to tutors or curators : 
They cannot purſue the minor's debtors for pay- 
ment, nor will their acquittances exoner the 
debtors," unleſs the ſum paid to them has heen 
(in rem verſam) profitably applied to the mi- 
nor's uſe ; but they are ſubjected paſſive to 
all the obligations that lie on tutors and cura- 
rors, A S. 10, June 1665. From this 
obligation to diligence, we may except, 1. 
Fathers or adminiſtrators in law, who, from the 
preſumption that they act to the beſt of their 
power for their children, are liable only for a- 
ctual intromiſhons. 2. Tutors and curators 
who are named by the father in liege pouſtie, in 


What tu- 
tors are 
exempt 
from dili · 
gence- 


1 of 1696, c. 8. with the ſpecial 


proviſos, that they ſhall be liable barely for in- 
tromiſſions, not for omiſſions; and that each 
of them ſhall be liable only for himſelf, and 
not in ſolidum for the co-tutors: But this pow- 
er of exempting the nominees from diligence, 
is by the act limited to the eſtate deſcending 
from the father himſelf. 

15. The action, by which a minor may com- 
pel his tutors to account for their adminiſtra- 
tion, is called actio tutelae directa. It does not 
lie, till the office expires, becauſe as they have 
the complex management of the minor's whole 
affairs, a judgment cannot be formed on any one 
part, cll all be wound up : But pro-tutors and 
pro-curators may be ſued by the minor at any 
time, Tutors and curators can compel the 
minor to repay what they have profitably ex- 
pended for him during the adminittration, by 
the actio tutelae contraria. This action docs 
not lie, till after they have accounted to the 
minor ; becaule, till then, they are preſumed 

mntus 


Adio tu- 
telae, vel 


curatelac, 
directa. 


Aclio cen 


Ir aria. 
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intus habere, to have effects of the minor in their 
own hands, ſuthcient for anſweringtheir diſburſe- 
ments. They cannot, in this action, charge a- 
gainſt the minor any ſalary or allowance for 
pains, unleſs a ſalary has been expreſsly contain- 
ed in the teitator's nomination ; for their office is 
preſumed gratuitous, 19. Feb. 17 36, Scot, 
Howtuto- 16. Tho' no perſon is obliged to accept the 
ry and cu- office of tutor or curator, yet having once ac- 
ratory ex- cepted, he cannot throw it up or renounce it, 
Pe- without ſufficient cauſe, 1555, c. 35.: But, if 
Tutor: he ſhould be guilty of miſapplying the minor's 
may be re- money, or fail in any other part of his duty, 
moved, as he may be removed by the actio, or rather ac- 
* cuſatio ſiiſpecti tutoris, which was, by the Ro- 
man law, hopularis, but with us can be purſu- 
ed only by the minor's next of kin, or by a 
co-tutor, or co-curator. By the laſt quoted act, 
the judge- Ordinary was competent to this com- 
plaint; but, by our later cuſtom, it muſt be 
tried by the court of Seſſion; and it may be 
brought before them ſummarily, in the ſpe- 
cial caſe of tutors, named in conſequence of the 
What if act 1696, c. 8. Where the miſconduR pro- 
their miſ- ceeds merely from indolence, or inattention, 
conduct be the court, in place of removing the tutor, ei- 
— join a curator with him, Dirl. 9o.; or, 
if he be a tutor nominate, they oblige him to 
give caution for his paſt andfuture management, 
F. 16. Feb. 1705, Balfours. 
17. The offices of tutory and curatory ex- 
pire alſo by the pupil's attaining the age of 


? 


In what 
caſe, tuto- 


ry falls by Puberty, or the minor's attaining the age of 
the death 21 years compleat ; and by the death, either 
of any of the minor, or of his tutor or curator. If 
one of the uo or more tutors or curatbrs are called to 

the 


tutors. 
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the joint management, the gift or nomination 
has no force, till all of them accept, and it falls 
upon the death of any one of them, 17. Zan. 
1671, Drummond. The non-acceptance or 
death of a /ine quo non, has the ſame effect: And 
this holds, not only in tutories dative, and in 
curatories, but in the nomination of tutors 
by a father; notwithſtanding the preſumption, 
that the father would have truſted any of the 
tutors named, rather than the tutor of law, F. 
24. June 1703, Aikenhead. Where they are 
named in general terms, the nomination ſub- 


ſiſts, if any one accepts; and, upon the death 


of any one, the office accrues to the ſurvivor. 

18. Deeds either by pupils, or by minors ha- 
ving curators without their conſent, are null ; 
but they oblige the granters, in as far as relates 
to ſums profitably applied to their uſe. A mi- 
nor under curators can indeed make a teſta- 
ment by himſelf, 30. Nov. 1680, Stevenſon ; 
but whatever is executed in the form of a deed 
inter vivos, requires the curator's conſent, 
New Coll. vol. 2. 66. Deeds by a minor who 
has no curators, are as effectual as if he had had 
curators, and ſigned them with their conſent ; 
he may even alien his heritage, without the 
interpoſition of a judge, 13. Dec. 1666, Thom- 
ſon. 

19. Minors may be reſtored againſt all deeds 
granted in their minority, that are hurttul to 
them. Deeds, in themſelves void, need not the 
remedy of reſtitution ; but where hurtful deeds 
are granted by a tutor, in his pupil's affairs, or 
by a minor who has no curators, as theſe deeds 
ſubſiſt in law, reſtitution is neceſſary: And 
even where a minor, having curators, CXe- 

cutes 


The effect 
of deeds by 
minors. 


Reſtituti- 
on of mi- 
nors. 
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cutes a decd hurtful to himſelf with their con- 

ſent, he has not only action againſt the cura- 

tors, but he has the benefit of reſtitution a- 

gainſt the deed itſelf, both by the Roman law, 

J. 2. 3. C. i tut. vel cur. interv. and by ours, 

Within Dir. 88. The minor cannot be reſtored, if he 
2 does not raiſe and execute a ſummons for re- 
ſought. ducing the deed, ex capite minorennitatis et 
laeſtonis, before he be twenty-tive years old. 

Theſe four years, between the age of twenty-one 

and twenty-five, called by us, quadriennium u- 

tile, are indulged to the minor, that he may have 

a a reaſonable time, from that period, when he is 

firit preſumed to have the pertect uſe of his 

reaſon, to conſider with himſelf, what deeds done 

in his minority have been truly prejudicial to 


him. This action mult be purſued within the 


quadriennium, not only againſt third parties, 
but againſt the tutors or curators, who have 
granted or conſented to the deeds excepted to; 
tho” the action of tutory docs not preſcribe in 
leſs than ten years, K. 98. 
. Queſtions of reſtitution are proper to 
i. the court of Seſſion. Two things mult be pro- 
ved by the minor, in order to the reduction of 
1. The the deed; 1. That he was minor when it 
granter's was ſigned : Of this, an extract of the minor's 
mnor'Y* baptiſm, from the kirk-ſeſſion books, is gene- 
rally- received as ſufficient evidence; either b 
itſelf, 1722, L. Logan, or joined with the moſt 
2. His le- ſender collateral circumſtances, Dirl. 72. 2. 
oy. That the minor is hurt or leſed by the deed : 


Which This leſion muſt not proceed merely from ac- 


_ ak cident ; for the privilege of reſtitution was not 
6G intended to exempt minors from the common 
dence, misfortunes of life; it muſt be owing to the 

imprudence 
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imprudence or negligence of the minor, or his 
curator. For this reaſon, tho' a minor may 
be reſtored againſt the ſentence of a judge, 
where the proper allegations or defences tor 
him have been omitted, or hurtful ones offercd 
in his name, 7. Dec. 1705, Murray; yet, if 
the minor's plea has been well conducted, there 
is no place for reſtitution, tho* the ſentence 
ſhould have been iniquitous, F. 7. Zan. 1698, 
C. Kincardine. 

21. A minor cannot be reſtored againſt his 
own delict or fraud, e. g. if he ſhould induce 
one to bargain with him, by telling him he 
was major. 2. Reſtitution is excluded, if the 
minor, at any time aiter majority, has appro- 
ved of the deed, either by a formal ratification, 
or tacitly by payment of intereſt, or by other 
acts inferring approbation. 3. A minor, who 
has taken himſelf to buſineſs, as a merchant, 
ſhopkceper, c. cannot be reſtored againit 
any decd granted by him, in the courſe of that 
buſineſs, Dirl. 360. ; eſpecially if he was pro- 
ximus majorennitati, at ſigning the deed, 4, 
According to the more common opinion, a 
minor cannot be reponed againſt a minor, unleſs 
ſome groſs unfairneſs ſhall be qualified in the 
bargain. Laſtly, A minor could not, by our 
old law, have been reſtored, if he had ſworn 
not to reduce the deed, agrecably to the con- 
ſtitution of Fridericꝶ, Auth. I. 1. C. ft adv, 
vend. : But, by 1681, c. 19. the elicitors of 
ſuch oaths are declared infamous, and reduction 
is made competent to any of the minor's rela- 
tions; leſt himſelf ſhould be backward to re- 
duce, in his own name, a decd which he had 


ſworn never to quarrel. 
22. The 


How ex- 
cluded. 
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How far 22. The privilege of reſtitution does not al- 
tranſmit- ways die with the minor himſelf : If one ſhould 
=—_ die in minority, or within the quadriennium u- 
tile, the right tranſmits to his heir, according to 
the following rules. 1. If a minor ſucceeds 

to a minor, the time allowed for reſtitution is 
governed by the minority of the heir, not of the 
anceſtor. 2. If a minor ſucceeds to a major, 

| who was not full twenty-five, the privilege con- 


tinues with the heir during his minority; but he 


cannot avail himſelf of the anni utiles, ex, 


cept in ſo far as they were unexpired to the an- 
ceſtor at his death. 3. If a major ſucceeds to 
a minor, he has only the quadriennium utile 
after the miner's death; and if he ſucceeds to a 
major dying within the quadriennium, no more 
of it can be profitable to him, than what re- 
mained when the anceſtor died, J. 18. F. 5. 
J. 19. de minor.—l. 5. C. de temp. in int. re- 
ſtit.—14. March 1628, Macmath. 
Effet of 23. Reſtitution has the effect to make every 
reſtitution. hing return, hinc inde, to its former ſtate. If 
matters are not entire, and ſo cannot be reſto- 
red on both ſides, the minor is not intitled to 
reſtitution, againſt ſuch contracts as the other 
party has been, by the neceſſity of law, compel- 
led to enter into with him, 1. Dec. 1708, Towy: 
But in voluntary contracts, the minor will be 
reſtored, without being obliged to put the o- 
ther party in his own place, unleſs he can do it 
without prejudice to himſelf: See Dirl. 88. 
_ ron 24. Minor non tenetur placitare ſuper he- 
Mlacitare. reditate, R. M. I. 3. c. 32.5. 15.—Stat. Gul. 
c. 30. No minor can be compelled to ſtate 
himſelf as a defender, in any action, whereby 
his heritable eſtate may be evicted from him, 
by 
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by one pretending a preferable right. Tho' 
the direct right conteſted ſhould belong to a 
major, the minor may plead this privilege, if 
the eviction of his heritage ſhould be the con- 
ſequence of reducing the major's right, 23. Zune 
1625, Pringle : The privilege indeed, as it 1s 
perſonal to the minor, cannot be pleaded in ſuch 
caſe by the major, 25. Nov. 1624, Hamilton 
but then, no ſentence pronounced in the action 
againſt the major, can affect the minor, who is 
not bound to appear in the ſuit. Our later lau- — 
yers, in explaining this rule, have reſtricted ju 
it to hereditas paterna, under which, Viſc. 
Stair, 1. 6. 45. comprehends all heritage, 
flowing either from remote aſcendants, or from 
mothers. Heritage flowing trom collaterals, as 
brothers, uncles, &c. has been, beyond all con- 
troverſy,-excluded from the rule, = ſome cen- 
turies pat. By heritage is to be underſtood, 
a compleat feudal right; ſo that the rule has 
no place in rights not perfected by ſeiſin, where 
ſeiſin is neceſſary to perfect them, 31. Zan. 
1665, Kello; unleſs either the right has been 
completed by ſeiſin, in the perſon of the father's 
author, 23. Zune 1625, Pringle; or the father, 
or his author, have done all they could to ob- 
tain ſeiſin, P. Falc. 66. Leafes not being in 
their nature perpetual, fall not under this rule; 
but rights, tho” they be incorporeal, if they 
are feudal, e. g. rights of patronage, and even 
redeemable rights, are included in it, F. 21. 
Nov. 1694, Davidſon. 
25. This privilege is intended merely to 
ſave minors from the neceſſity of diſputing up- 
on queſtions of preference; it does not there- 
fore take place, where the action is purſued on 


the 
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the father's falſehood or deli, 27. Dec. 1711, 
Crawfurd, nor upon his obligation to diſpone he- 
ritage, 25. Zuly 1710, Mackenzie, nor on his 
liquid bond for a ſum of money, R. M. I. 3. 
c. 32. §. 16. tho? ſuch action ſhould have the 
effect to carry off the minor's eſtate by adjudi- 
cation. Neither has it room in actions brought 
againſt the minor, for ſettling marches, nor 
in actions of moleſtation in poſſeſſorio, Dirl. 
64. neither of which tend to evict the minor's 
heritage: Nor in actions purſued by the mi- 
nor's ſuperior, upon feudal caſualties or delin- 
quencies; ſince theſe are burdens, inherent in 
every feudal grant, and conſequent upon the 
dominium directum, which remains with the ſu- 


perior. This privilege cannot be pleaded in. 


bar of an action which had been firſt brought 
againſt the father, and is only continugd againſt 
the minor; nor where the father was not in 
the peaceable poſſeſſion of the heritable ſubject 
at his death. Before the minor can plead it, 
he muſt be ſerved heir to his father, P. Falc. 66. 

Pupils free 26. The perſons of pupils are protected from 

from cap- jmpriſonment on civil debts, by 1696, c. 41. 

_— The privileges of minors, in caſes of preſerip- 
tion, redemption of adjudications, &. will be 
explained in their proper places. 

Curatory 27, Curators are given, not only to minors, 
— r but in general, to every one who, either through 
url- . . . 
ous per. defect of judgment, or unfitneſs of diſpoſition, 
ſons. is incapable of rightly managing his own affairs. 

Of the firſt ſort, arc idiots and furious perſons. 

Idiots or fatui are entirely deprived ot the fa- 

culty of reaſon. , The diſtemper of the furious 
por ih does not conſiſt in the defect of reaſon, 


Out in an over-heated imagination, which ob- 
ſtructs 
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ſtructs the application of it to the purpoſes of 
life. Curators may be alſo granted to lunatics, 
and even to perſons dumb and deaf, tho' they 
are of ſound judgment, if they cannot exert it in 
the management of buſineſs. Every perſon, 
who is come of age, and is capable of acting 
rationally, has a natural right to conduct his 
own affairs. The only regular way therefore, 
of appointing this ſort of curators, is by a jury 
ſummoned upon a brief from the chancery; 
which is not, like the brief of common tutory, 
directed to any judge-ordinary, but to the judge 
of the ſpecial territory, where the perſon al- 
ledged to be fatuous or furious reſides ; that if 
he is truly of ſound judgment, he may have an 
opportunity to oppole it: And, for this reaſon, 
he ought to be made a party to the brief. The 
care of furious perſons belonged anciently to 
the Sovereign; becauſe he alone had the power 
of coercing with fetters, Cr. 393. $. 9. where- 
as, the care of idiots was committed to the next 
agnate. By 1585, c. 18. the Roman law, 
which commits the curatory of both to the ag- 
nate, is made ours: But a father is, by the cu- 
ſtom of Scotland, preferred to the curatory of 
his fatuous ſon, and the huſband to that of his 
fatuous wife, before the agnate. 


How de- 
ferred. 


To whom 


28. Tho', in the brief of idiotry, the inqueſt His age. 


is directed to inquire, whether the next agnate 
be of lawful age, by which, in the general caſe, 
is meant the age of twenty-one; 3 in this 
queſtion, the age of twenty- five ſeems to be 
underſtood; both from 1474, c. 52. which re- 
quires that age in tutors of law, without di- 
ſtinction; and from the reference made in 1585, 
0. 18, to the Roman law, by which none 

| under 


The ver- 
dict has a 


retroſpec. 


Curato 
dative of 
idiots. 
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under the age of twenty-five can be curator to 
an idiot or furious perſon. By our old law, the 
inquiry of the inqueſt was confined to the pre- 
ſent ſtate of, the tatuous or furious perſon ; and, 
conſequently, no verdict of idiotry could be 
brought, as evidence, in the reduction of deeds, 
granted by the idiot, prior to the date of the 
verdict; but, by 1475, c. 67. a clauſe is or- 
dained to be inſerted in the brief, for inquiring 
how long the fatuous or furious perſon has been 
in that condition; and the verdict to be pro- 
nounced by the inqueſt, is declared a fufficient 
ground, without farther-evidence, for reducing 
all deeds, granted after the period at which it 
appeared, by the proof, that the fatuity or fu- 
rioſity began. But, as fatuous and furious per- 
ſons are, by their very ſtate, incapable of being 
obliged, all deeds done 11 them may be declared 
void, upon proper evidence of their fatuity at 
the time of ſigning, tho? they ſhould never have 
been cognoſced idiots by an inqueſt, 26. Ju- 
ly 1638, Loch. 

29. We have ſome few inſtances of the Sove- 
reign's giving curators to idiots, where the 
next agnate did not claim; but ſuch gifts 
are truly deviations from our law, ſince the 
paſs, without an inquiry into the ſtate of the 
perſon upon whom the curatory is impoſed. 
Hence the curator of law to an idiot, ſerving 
quandocunque, is preferred as ſoon as he offers 
himſelf, before the curator-dative, 21. Zan. 


How this 1663, Stewart. This ſort of curatory does 


curatory 
expires. 


not determine, by the lucid intervals of the per- 
ſon ſub cura, but it expires by his death, or 
perfect return to a ſound judgment; which laſt 

ought 
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ought regularly to be declared by the ſentence 
of a judge. 
30. Perſons, let them be ever ſo profuſe, or 

liable to be impoſed upon, if they have the ex- . 
erciſe of reaſon, can eſſectually oblige them- 

ſelves, till they are fettered by law. Interdic- Interdit 

tion, is a legal reſtraint laid upon ſuch perſons, n. 

from ſigning any deed to their own prejudice, 

without the conſent of their curators or inter- 

dictors. 

31. There could be no interdiction, either Voluntary 
by the Roman law, or our ancient practice, interditi- 
without a previous inquiry into the perſon's * 
condition, I. 6. de curat. fur.— Hope, (Interd.) 

30. Fan. 1618, Robertſon. But as there were 

tew who could bear the ſhame that attends judi- 

| cial interdiction, however neceſſary the reſtraint 

might have been to preſerve their families, vo- 
luntary interdiction has received the counte- 
nance of law ; which is generally executed in 

the form of a bond, whereby the granter ob- 

liges himſelf, to do no deed which may affect 

his eſtate, without the conſent of certain friends 
therein mentioned. Tho” the reaſons inductive 

| of the bond ſhould be but gently touched in 

the recital, the interdiction {ſtands good, 10. 

Nov. 1676, Stewart. Voluntary interdiction, How ta- 
though it be impoſed by the ſole act of the ken off 
perſon interdicted, cannot be recalled at his 


| pleaſure : But it may be taken off, 1. By a ſen- 
| tence of the court of Seſſion, declaring, either 
that there was, from the beginning, no ſuffi- 


cient ground for the reſtraint, or that the par- 
| ty is, ſince the date of the bond, become re! 
ſuae providus. 2. It falls, even without the 
authority of the Lords, by the joint act of the 
N : perſon 


= 
AGRA eG Ce. 3 —— . in. Tm $a: 2 EI — 
— — Sc cats — — 1 2 * 
— — — — Mo ar. — — — — 
— 2 40 — — —— A 222 N 
— - — — - -* 


- . — „* * — Als " 4 —_— CM 
2 —_ — r NE 4 
— _ 2 — — — — — — 
— — bac — <o—_—— — 
— * 2 ö — 
_ G. — L_ . — 


98 Of Minors, and their Beck I. 


perſon interdicted, and his interdictors, con- 
curring to take it off. 3. Where the bond of 
interdiction requires a certain number as a quo- 
rum, the reſtraint ceaſes, if the interdictors 
ſhall be by death reduced to a lefſer number, 
8. Dec. 1708, Hepburn. | 
Judicial 32. Judicial interdiction.is impoſed by a ſen- 
interdicti- tence of the court of Seſſion. It commonly 
n. proceeds on an action ſued by any near kinſman 
to the party; and ſometimes from the nobile 
OHicium of the court, when they perceive, du- 


ring the pendency of a ſuit, that any of the li- 


tigants is, from the facility of his temper, ſub- 
ject to impoſition, 17. Feb. 1681, Robertſon. 
How ta- This ſort muſt be taken off, by the authority 


ken off. of the ſame court that impoſed it; which au- 


thority ſecures thoſe, who ſhall afterwards con- 

tract with him who had been interdicted, even 

tho” the ſtrongeſt evidence ſhould be brought, 

that he {till continues profuſe, or eaſy to be im- 

poſed upon. 

Publicati- 33. An interdiction need not be ſerved againſt 
on and re- the perſon interdicted; but it muſt be executed, 
—_—_— or publiſhed, by a meſſenger, at the market-croſs 
— of the juriſdiction where he reſides, by pu- 
blicly reading the interdiction there, after three 

oyeſſes made for convocating the lieges. A 

copy of this execution muſt be affixed to the 

croſs; and thereafter, the interdiction, with 

its execution, muſt be regiſtred in the books, 

both of the juriſdiction where the perſon inter- 

dicted reſides, and where his lands lie, within 

forty days from the publication, 1581, c. 119. 

No 1.— 1597, c. 264. Where the Sheriff re- 

fuſed regiſtration, the preſenter of the interdic- 

tion might apply to the clerk of regiſter, to 

have 
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have it recorded in the general regiſter of the 
Seſhon, 1597, c. 265. ; but liberty is now given 
to record all interdictions there, even tho” the 
judge of the inferior juriſdiction ſhould not re- 
fuſe to regiſtrate them, 1600, c. 13. An in- 
terdiction, before it is regiſtred, has no effect 
againſt third parties, tho* they ſhould be in 
the private knowlege of it; but it operates 
againſt the interdictors themſelves, as ſoon as 
it is delivered to them, 24. Fuly 1678, Grier- 
. 

75 4. An interdiction, duly regiſtred, has 
this effect, that all deeds, done thereafter, by 
the perſon interdicted, without the conſent of 
his interdictors, affecting his heritable eſtate, 
are ſubject to reduction. Regiſtration, in the 
general regiſter, ſecures all his lands from alie- 
nation, where- ever they lie; but where the in- 
terdiction is recorded in a particular regiſter, 
it covers no lands, but what are ſituated in that 
ſhire. It appears, both from the old ſtyle of 
interdictions, which continues to this day, and 
from our practice, that interdictions formerly 
ſecured the moveable eſtate from alienation, as 
well as the heritable, which made all com- 
merce precarious; but ſince the deciſion of 
11. July 1634, Bruce, perſons interdicted have 
had full power to diſpoſe of their movcables, 
not only by teſtament, but by preſent deeds 
of alienation : And creditors, in perſonal bonds 
granted after interdiction, may uſe all execu- 
tion againſt their debtor's perſon, and moveable 
eſtate ; ſuch. bonds being only ſubject to reduc- 
tion, in ſo far as diligence againſt the heritable 
eſtate may proceed upon them, 
| | 25. All 


At what 
period is 
interdicti- 
on effectu- 
al. 


Interdicti - 
on ſecures 
the heri- 
tage from 
alienation. 


But not 
the moves 
able eſtate, 


4K 
i 
+ 
| 
1 
| 
+58 
ef 


100 Of Minors, and their Book 1. 


It dos not 35. All onerous or rational deeds granted by 
ſtrike a- the perſon interdicted, are as effectual, even 
— 72* without the conſent of the interdictors, as if the 
deeds, granter had been laid under no reſtraint ; but 
he cannot alter the ſucceſſion of his heritable 
eſtate, by any ſettlement, let it be ever ſo ra- 
tional. No deed, granted with conſent of the 
interdictors, is reducible, tho” the ſtrongeſt le- 
ſion or prejudice to the granter ſhould appear: 
The only remedy competent, in ſuch caſe, is an 
action by the granter againſt his interdictors, 


for making up to him what he has loſt through 


Office of their undue conſent. It is no part of the duty 
3 of interdictors, to receive ſums, or manage any 
eſtate; they are given, merely ad authoritatem 
aeſtandam, to interpoſe their authority to 
reaſonable deeds; and ſo are accountable for 
nothing but their fraud or fault, in conſenting 
to deeds hurtful to the perſon under their care. 
Reduction Reduction ex capite interdictionis, may be ſued, 
to whom not only by the heirs of the interdicted perſon, 
tent and by the interdictors, but by the interdicted 
perſon himſelf; tho' he was not, by our ancient 
practice, allowed to ſve, in his own name, a re- 
duction of his own deed, at leaſt without the 
conſent of his interditors, Maitland, 14. 

March 1554, Cre. 
T.awful 36. The law concerning the ſtate of child- 
children. ren falls next to be explained, 1. 6. 1. Child- 
ren are either born in wedlock, or out of it. 
All children, born in lawful marriage or wed- 
lock, are preſumed to be begotten by the per- 
ton to whom the mother is married; and conſe- 
quently to be lawful children. This preſumpti- 
on is ſo ſtrongly founded, that it cannot be de- 
teated, but by direct evidence, that the mother's 
huſband could not be the father of the child, 


e. g. 
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e. g. where he is impotent, or was abſent from 
the wife till within ſix lunar months of the birth. 
The canoniſts indeed maintain, that the con- 
curring teſtimony of the huſband and wife that 
the child was not procreated by the huſband, is 


ſufficient to elide this legal preſumption for le- 


gitimacy ; which doctrine is adopted by Craig, 
371.5. 20, and Lord Stazr, 3.3. 42: But 
it is an agreed point, that no regard is to be 
paid to ſuch teſtimony, if it be made after they 
have owned the child to be theirs, St. 4. 45. 20. 
A father has the abſolute right of diſpoſing 
of his children's perſon, of directing their edu- 
cation, and of moderate chaſtiſement, during 
their pupillarity; and even after they become 


puberes, he may compell them to live in fami- 


ly with him, and to contribute their labour and 
induſtry, while they continue there, towards 
his ſervice ; which power of compulſion laſts, in 
Lord Stair's opinion, 1. 5. 13. after their ma- 
jority. Children, tho' in family with their fa- 
ther, are capable of receiving ſums in gitt or le- 
gacy, either from ſtrangers or from the father 
himſelf, which thereby become their 2 
A child who gets a ſeparate ſtock from the fa- 
ther for carrying on any trade or employment, 
even tho” he ſhould continue in the father's 
houſe, may be ſaid to be emancipated or foriſ- 
familiated, in fo far as concerns that ſtock; for 
the profits ariſing from it are his own. Foriſ- 
familiation, when taken in this ſenſe, is alſo in- 
ferred by the child's marriage, or by his living 
in a ſeparate houſe, with his father's permiſſion, 
or goodwill, St. 1. 5. 13. Children, after their 
full age of rwenty one years, become according 
to the general opinion, their own maſters A and 

rom 
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from that period are bound to the father, only 
by the natutal ties of duty, affection and grati- 
tude. The mutual obligations between parents 
and children to maintain each other, are ex- 
plained afterwards, 3. 1. 4. 5 


37. Children born out of wedlock are ſtiled 
natural children or baſtards. The ſtate of 
theſe perſons, while they are alive, muſt be 
tried by the Commiſſaries; but all actions ſued 
by the King or his donatary for fixing baſtardy 
on perſons deceaſed, muſt, like other de- 
claratory actions, be ſued before the Seſſion. 
For the effects of baſtardy, ſee afterwards, 3. 
10. 3. 4. Baſtards may be legitimated or made 
lawful, either, 1. By the ſubſequent intermar- 
riage of the mother of the child with the father. 


And this ſort of legitimation, tho” it was not 


received by our ancient cuſtoms, R. M. I. 1. 
c. 51. §. 2.—Cr. 366. §. 8. does by our pre- 
ſent practice intitle the child to all the rights of 
lawful children. The ſubſequent marriage which 
effects legitimation, is conſidered by the law 
to have been entered into, when the child le- 
gitimated was begotten ; and hence, if he be a 
male, he excludes by his right of primogeniture, 
the ſons procreated after the marriage, from 
the ſucceſſion of the father's heritage, tho” theſe 
ſons were lawful children from the birth. Hence 
alſo, thoſe children only can be thus legitimated, 
who are begotten of a woman whom the father 
might at that period have Jawfully married. 2. 
Baſtards are legitimated by letters of legiti- 
mation from the ſovereign (3. 10. 3.). 

38. As to the power of maſters overtheir ſer- 
vants: Tho! ſervants could not, by our old law, 


be 
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be ſold by their maſters, as their property, yet, 
in moſt other reſpects, their condition was as hard 
as that of the Roman ſervi, R. M. I. 2. c. 11. 


et ſeqq.— . . Att. c. 56.: But they have how, 


of a long time, enjoyed the ſame rights and pri- 
vileges with other ſubjects, unleſs in ſo far as they 
are tied down by their engagements of ſervice. 
Servants are either neceſſary or voluntary. Ne- 
ceſſary are thoſe whom law obliges to work with- 
out wages, of whom immediately. Volunt 
ſervants engage without compulſion, either for 
mere ſubſiſtence, or alſo for wages. Thoſe 
who earn their bread in this way, if they ſhould 
{tand off from engaging, may de compelled to 
it by the Juſtices of the peace, who have power 
to fix the rate of their wages, 1661, c. 38. 
39. Colliers, coal-bearers, and falters, and 
other perſons neceſſary to collieries and falt- 
works, as they are particularly deſcribed, 1661, 
c. 5. are, like the adſcriptitii glebae of the 
Roman law, tied down to perpetual ſervice, at 
the works to which they have once entered. 
Upon a ſale of the works, the right of their 
ſervice is transferred to the new proprietor. 
All perſons are prohibited to receive them 
into their ſervice, without a teſtimonial from 
their lait maſter ; and, if they deſert to ano- 
ther work, and are redemanded within a year 


thereafter, he who has received them is ob- 


liged to return them within twenty four hours, 
under a penalty, 1606, c. 11. But though 
the proprietor ſhould neglect to require the de- 
ſerter within the year, he does not, by that 
ſhort preſcription, loſe his property in him, New 
Coll. 117. Colliers, c. where the colliery 
to which they are aſtricted, is either given up, 

or 


Neceſlary. 


And vo- 
luntary. 


Colliers 
and ſalt · 
ers. 
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or not ſufficient for their maintenance, may lau- 


fully engage with others, Hope, (Coakheughs) 


The poor 
whocan- 
not work 


7. March. 1616, E. of Lothian; but if that 
work ſhall be again ſet a-going, the proprietor 
may reclaim them back to it, F. 4. Feb. 1708, 
Wallace. | 

40. The poor make the loweſt claſs or or- 
der of perſons. Indigent children may by 1617, 


c. 10, be compelled to ſerve any of the King's 


ſubjects without wages, till their age of thi 

years. Vagrant and ſturdy beggars may be alſo 
compelled to ſerve any manufacturer, by 1663, 
c. 16. And becauſe few perſons were willing 
to receive them into their ſervice, public 
workhouſes are by 1672, c. 18. ordained to 
be built for ſetting them to work. The poor 
who cannot work, muſt be maintained by the 
pariſhes in which they were born, 1535, c. 22. 
and where the place of their nativity is not 
known, that burden falls upon the pariſhes 
where they have had their moſt common reſort 
for the three years immediately preceeding their 
applying for the public charity, 1663, c. 16. 
—1698, c. 21. See New Coll. vol. 2. 19. 
Where the contributions collected at the chur- 
ches to which they belong, are not ſufficient 
for their maintenance, they are by 167 2, c. 18. 
to receive badges from the miniſter and kirk- 
ſeſlion, in virtue of which they may aſk alms at 


the dwelling-houſes of the inhabitants of the 


pariſh, 
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BOOK II. 


Trr. 1. Of the Diviſion of Rights, and the 
Several Ways by which a Right may be ac- 
quired, 


HE things or ſubjects to which perſons 
have right, are the ſecond object of law. 
The right of enjoying and diſpoſing of 

a ſubject at one pleaſure, is called property. Property. 
Where a ſubject belongs in common to two or 
more different perſons, the right is called com- 
mon property. Proprietors are reſtrained by 
law, from uſing their property emulouſly to How re- 
their neighbour's prejudice: But wherever the ſtrained. 
lawful act of the proprietor tends to his own ad- 
vantage, though it ſhould prove detrimental to 
his neighbour, law allows him to uſe what is 
his own, at pleaſure. Every ſtate or ſovereign 
has a power over private property, called by 
ſome lawyers, dominium eminens, in virtue of 
which, the proprietor may be compelled to {ell 
his property for an adequate price, where an e- 
vident utility on che part of the public demands 
it. 

2. Certaint hings are by nature itſelf inca- Things 
pable of appropriation, as the air, the light, the that wa 
ocean, G-c,z none of which can be brought oe. 
under the power of any one perſon, though 


their uſe be common to all: Others are by 
O law 


Rei pu- 
blicae. 


Res uni- 
ver ſitatis. 


Things 


1 


f 
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law exempted from private commerce, in re- 
ſpect of the uſes to which they are deſtined. 
Of this lait kind are 1. The res publicae of 
the Romans, the property of which was in the 
{tate, and their uſe common to all the members 
of it, as navigable rivers, highways, bridges, 
Sc.: By our feudal ſyſtem, the right of theſe 
is veſted in the King, chiefly for the benefit of 
his people, and they are called regalia. (2.6. 
5). 2. Res univerſitatis, things which belong 
in property to a particular corporation or ſociety, 
and whoſe uſe is common to every individual 
in it; but both property and uſe are ſubject to 
the regulations of the ſociety ; as town-houſes, 
corporation-halls, market-places, church-yards, 
Sc. The lands or other revenbe belonging to a 


corporation, do not fall under this claſs, but are 


juris privati. 
3. Of the ſame nature with the res univer- 


lacred. ſitatis, are things appropriated for the ſervice 


Right in 
the ſeats 
of a 


Church. 


of God, as churches, church- bells, communi- 
on-cups, ©'c.; which, by the Roman law, 
were reckoned the property of none; but by 
ours, may be diſpoſed of, or fold on proper oc- 
caſions, and others ſubſtituted in their room: 
Thus, churches may be removed from place to 
place, (I. 5. 11.) and church-bells or com- 
munion- cups, when they become unfit for uſe, 
may be ſold, either by the heritors, or by the 
Kirk-ſeſſion with their conſent. The right, 
which is ſometimes acquired by private per- 
ſons in the ſeats of a church, is not in ſtrict 


ſpeech a right of property, but is confined to 


the ſpecial purpoſe of attending divine ſervice; 
and may be taken from the acquirer, if he re- 
moves 


K — kW 


2 r == gry 2 rt — + — aw) ay — 


2 2 32 A e 2 


Trr. 1. of Rights, &c. 107 


moves to another pariſh, and if the increaſe 
of the pariſhioners, to all of whom the common 
uſe of the church belongs, makes a diviſion 
of the area neceſſary. 

4. Property may be acquired, either by 
occupation or acceſſion; and transferred, by 
tradition, or preſcription : But preſcription, 
being alſo a way of loſing property, falls ro 
be explained under a ſeparate title, Occupation, 
or occupancy, is the appropriating of things 
which have no owner, by apprehending them, 
or ſeizing their poſſeſſion. This was the origi- 
nal method of acquiring; for, in the firit {tare 
of mankind, before focieties were formed, every 
perſon barely by taking into his poſſeſſion a 
certain portion of ground, and cultivating it, 
made the fruits thereof his own; and, when he 
thought fit to-abandon it, the next occupier ac- 
quired the ſame right. This continued, under 
certain reſtrictions, the doctrine of the Roman 
law; quod nullius eſt, fit occupantis ; but it can 
have no room in the feud] plan, by which the 
King is looked on, as the original proprictor of 
all the lands within his dominions. 

5. Even in that fort of moveable goods, 
which are preſumed to have once had an 
owner, a diftcrent rule obtains by the law of 
Scotland, viz. quod nullius eſt, fit domini re- 
gis. Thus, the right of treaſures hid under 
ground, is not acquired by occupation, but ac- 
crnes to the King, Q. Att. c. 48. §. 4. 5. : Thus 
alſo, where one finds ſtrayed cattle or other 
moveables, which have been loft by the for- 
mer owner, (waif goods) the finder acquires 
no right in them, but muſt give public notice 

thereof ; 


Ways of 
acquiring 
pr Operty. 


Occupati- 
On. 


It takes 
no place 
in immo- 
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ſubject Ss 
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thereof; and if within year and day after ſuch 
notice, the proprietor does not claim his goods, 
they become eſcheat, ib. §. 14.; and ſo fall 
to the King, Sheriff, or other perſon, to whom 
the King has made a grant of ſuch eſcheats. 

But it 6. In that ſort of things which never had 

obtains an owner; whether animals, as wild beaſts, 

able fowls, fiſhes; or inanimate things, as pearls 
which ne. found on the ſhore, the original law takes place, 


ver had that he who firſt apprehends, becomes pro- 


an owner. prietor; in ſo much, that tho' the right of 


hunting, fowling and fiſhing, be reſtrained by 
{tatute, under certain penalties, 1685, c. 20.— 
1797, c. 13-24. Geo. II. c. 34. yet all game, 
even what is catched in contravention of theſe 
acts, becomes the property of the catcher, un- 


leſs where the confiſcation thereof is made part 


of the penalty : But whales thrown in or killed 
on our coaſts, belong neither to thoſe who kill 
them, nor to the proprietor of the grounds 
Royal on which they are caſt, but to the King; and 
fiſhes, are therefore called royal fiſhes. By the leges 
forreſtarum, F. 17. according to a copy in the 
Advocates library, all great whales fall as eſ- 
cheat to the King; and alſo ſuch ſmaller whales, 

as cannot be drawn by a wane with ſix oxen. 
Acceſſion, 7+ Acceſſion is that way of acquiring pro- 


perty, by which, in two things which have 


a connection with, or dependence on one an- 
other, the property of the principal thing, 
draws after it the property of its acceſſory. 
Thus, the owner of a mare or cow becomes 
the owner of the foal or calf; a houſe be- 
longs to the owner of the ground on which 

it 
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it ſtands, tho' built with materials belonging to, 
and at the charge of another; trees taking root 
in our ground, tho” planted by another, be- 
come ours. Thus alſo, the inſenſible addi- 
tion made to one's ground, by what a river 
waſhes from other grounds, which is called 
alluvio, accrues to the maſter of the ground 
which receives the addition, §. 19. 20. Inſt. 
de rer. div. The Romans excepted from this 
rule, the caſe of paintings drawn on another 
man's board or canvas, in conſideration of 


the excellency of the art, ib. S. 34.; which ex 


ception, our practice has for a like reaſon ex- 
tended, to what is written on another man's 
paper or parchment. 


Alluvio, 


Paintings 
all not 


acceſſion, 


Nor wri- 
tings, 


8. Under acceſſion is comprehended ſpeci- Specifica* 
fication, by which is meant, a perſon's ma- tion. 


king a new ſpecies or ſubject, from materials 
belonging to another. Where the new ſpecies 
can be again reduced to the matter of which it 
was made, law conſiders the former maſs as 


{till exiſting ; and therefore, the new ſpecies, * 


as an acceſſory to the former ſubject, belongs 
to the proprietor of that ſubject: But where 
the thing made cannot be ſo reduced, as in the 
caſe of wine, which cannot be again turned in- 
to grapes, there is no place for the fidio juris; 
and therefore the workmanſhip draws after it, 
the property of the materials, $. 25. Inſt. de 
rer. div. 

9. Tho' the new ſpecies ſhould be produ- 
ced, from the commixtion or confuſion of dif- 
ferent ſubſtances belonging to different pro- 
prietors, the ſame rule holds, J. 5. §. 1. de 
rei vind.; but where the mixture is made 


by 


Commix- 
tion. 
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Made by by the common conſent of the owners, ſuch 
_ conſent makes the whole a common property, 
torn. according to the ſhares that each proprietor 
had formerly in the ſeveral ſubjects. Where 

Made things of the ſame fort are mixed without the 
without conſent of the proprietors, which cannot a- 
= con gain be ſeparated, e. g. two hogſheads of wine, 
” the whole likewiſe becomes a common proper- 
ty; but in the after-diviſion, regard ought to 

be had to the different quality of the wines: If 

the things ſo mixed, admit of a feparation, 

e. g.two flocks of ſheep, the property continues 
diſtinct. This laſt rule was, with too great ſub- 

tlety, extended by the Romanlaw, to the caſual 
commixtion of all ſolids, even where a ſepara- 

tion was really impracticable, e. g. to the nux- 

ture of two parcels of wheat; becauſe each 

- grain or particle retajned its own form, not- 
withſtanding the commixtion, $. 28. Inſt. de 
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| rer. div. 
Traditi- 10. Property is carried from one to an- 
on. other by tradition, which is the delivery of 


poſſeſſion by the proprietor, with an intenti- 
on to transfer the property to the receiver. 
Two things are therefore requiſite, in order 
to the tranſmitting of property in this way, 
I. The intention or conſent of the former 
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owner, to transfer it on ſome proper title of t 
alienation, as ſale, exchange, gift, &'c. 2. 1 
The actual delivery, in purſuance of that in- c 
tention. The firſt is called the cauſa, the o- 1 
5 ther the modus transferendi dominii : Which { 
a laſt is ſo neceſſary to the acquiring of property, c 
that he who gets the laſt right with the t 
firſt tradition is preferred, according to the 


rule 
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rule, J. 20. C. de pad. Traditionibus, non 
nudis padtis, transferuntur rerum dominia. 

11. Tradition is either real, where the 
iþſa corpora of moveables are put into the 
hands of the receiver; or ſymbolical, which 
is uſed, where the thing is incapable of real de- 
livery, e. g. in immoveable ſubjects, as lands, 
mills, houſes; or in ſubjects which conſiſt in 
jure, (things incorporeal) as rights of juriſdic- 
tion, patronage, fiſhing, Sc.; in all which, 
certain ſymbols are delivered to the receiver, 
to ſtand in place of the delivery of the poſſeſ- 
ſion. The property of certain moveables, tho” 
they are capable of real delivery, may be tranſ- 
ferred by ſymbolical ; thus, if the ſubje& be 
under lock and key, the delivery of the key is 
conſidered as a legal tradition of all that is con- 
tained in the repoſitory. In one particular caſe, 
property is transferred without any tradition, 
either real or ſymbolical, viz. where the poſ- 
ſeſſion or cuſtody of the ſubject, has been be- 
fore, with him to whom the property is to be 
transferred; for which this plain reaſon may be 
given, without the neceility of recurring to a 
fiction of law; that in ſuch caſe, there is no 
room for tradition. 

12. Poſſeſſion, which is effential both to 
the acquiſition and enjoyment of property, 
is defined, the detention of a thing, with a 
deſign or animus in the detainer, of holdin 
it as his own. It cannot be acquired by the 
ſole act of the mind, without real detenti- 
on ; but, bcing once acquired, it may be con- 
tinued ſolo animo. Poſſeſſion is either na- 
tural, or civil. Natural poſſeſlion is, when 


one 


Poſſeſſion. 
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Natural 
poſſeſſion. 


Civil poſ- 
ſeſſion. 


rights; thus, in the caſe of a pledge, the cre- 


Bona fide 

poſſeſſion 

of the 
fruits. 
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one poſſeſſes by himſelf : Thus, we poſleſs 
lands by labouring them, houſes by inhabit- 


ing them, moveables by detaining them in our 


hands. Civil poſſeſſion is our holding the 
thing, either by the ſole act of the mind, or 
by the hands of another who holds it in our 
name : Thus, the owner of a thing lent, poſ- 
ſeſſes it by the borrower, the proprietor of 
lands by his tackſman, truſtee or ſteward ; the 
pupil by his tutor, c. The ſame ſubject can- 
not be poſſeſſed, entirely or in ſolidum, by 
two different perſons, at one and the ſame 
time; and therefore poſſeſſion by an a& of the 
mind ceaſes, as ſoon as the natural poſſeſſion is 
ſo taken up by another, that the former poſ- 
ſeſſor is not ſuffered to re-enter. Yet two per- 


ſons may, in the judgment of law, poſſeſs the 


ſame ſubject, at the ſame time, on different 


ditor poſſeſſes it in his own name, in virtue of 
the right of impignoration, while the proprie- 
tor is conſidered as poſſeſſing, in and through 
the creditor, in ſo far as is neceſſary for ſu 
porting his right of property. The ſame doc- 
trine holds in liferenters, tackſmen, and, gene- 
rally, in every caſe, where there are rights af- 
fecting a ſubject, diſtinct from the property. 
13. A bona fide poſſeſſor is he, who, tho' 
he is not really proprictor of the ſubject, yet 
believes himſelt proprietor on probable grounds. 
A mala fide poſſeſſor knows, or is preſumed 
to know, that what he poſſeſſes is the proper- 
ty of another. A poſſeſſor bona fide acquired 


Secures the right, by the Roman law, to the fruits of the 
golleſſor. ſubject poſſeſſed, that had been reaped and 


conſumed 
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conſumed by himſelf, while he believed the ſub- 
jects his own, §. 35. Inſt. de rer. div. By our 
cuſtoms, perception alone, without conſump- 
tion, ſecures the poſſeſſor: Nay, if he has ſown 
the ground, while his bona fides continued, he 
is intitled to reap the crop, propter curam et 
culturam. But this doctrine does not, accord- 
ing to Bankt. I. 214. F. 19., reach to civil 
fruits, e. g. the intereſt of money, which the 
bona fide receiver muſt reſtore, together with 
the principal, to the owner. 

14. Bona fides neceſſarily ceaſeth by the con- 
ſcientia rei alienae in the poſſeſſor, whether 
ſuch conſciouſneſs ſhould proceed from legal in- 
terpellation, or private knowledge; for the eſ- 
ſence of bona fides conſiſts in the poſſeſſor's o- 
pinion that the ſubject is his own, J. 20.F. 11. 
de her. pet.— 20. Nov. 1662, Children of 
Foolmet. The deciſion 14. March 1626, 
brought by Viſc. Stair in ſupport of the con- 
trary opinion, proves no more, than that an aſ- 
ſignation without intimation is an incompleat 
deed. Mala fides is ſometimes induced, by 
the true owner's bringing his action againſt the 

poſſeſſor, by which the lameneſs of his title 
may appear to him; ſometimes, not till litiſ- 
conteſtation, which was the general rule of the 
Roman law; and in caſes uncommonly favou- 
rable, it is not induced, till ſentence be pro- 
nounced againſt the poſſeſſor. 

15. The property of moveable ſubjects is 
preſumed by the bare effect of poſſeſſion, un- 
til the contrary be proved; but poſſeſſion 
of an immoveable ſubject, tho' for a centu- 
ry of years together, if there is no ſeiſin, 

does 


In as far 
as he has 
either con- 
ſumed, or 


uplifted. 


When 40. 
na fides 
ceaſeth. 
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does not create, even a preſumptive right to it; 
nulla ſaſina, nulla terra: Such ſubject is con- 
{idered as caduciary, and fo accrues to the ſove- 


Privileges reign, Where the property of a ſubject is con- 


of polleſſi 


To what 
title poſ- 
ſeſſion 
ought to 
be aſcri- 
bed. 


teſted, the lawful poſſeſſor is intitled to conti- 
nue his poſſeſſion, till the point of right be diſ- 
culled ; and, if he has loſt it by force or ſtealth, 
the judge will, upon ſummary application, im- 
mediately reſtore it to him. 

16. Where a poſſeſſor has ſeveral rights in 
his perſon, affecting the ſubject poſſeſſed,” the 
general rule is, that he may aſcribe his poſſeſ- 
ſion, to which of them he pleaſes : But, 1. One 
cannot aſcribe his poſſeſſion to a title, other 
than that on which it commenced, in prejudice of 
him from whom his title flowed, St. 2. 1. 27,— 
2. If, in a competition, a poſſeſſor ſhall be 
forced to depart from a title as lame, by which 
he had defended himſelf, he cannot thereafter 
aſcribe his intromiſſion, in prejudice of his com- 
petitor, either to that title from which he was 
beat, or to any other equally inſufficient. 
3. He, who has a ſovereign right in his per- 
{on to a ſubject, will not be allowed to aſcribe 
his poſſeſſion to any other right, which he may 
have acquired as acceſſory to the firſt, 7. July 


1708, Lord Al. Hay, 


een 


Tk ' 


* i 
a » . « a T3 * N 115 


TI T. 2. Of heritable and moveable 
Rights, 


of this title, it muſt be known, that tho? 
the Roman law, the perſon or perſons next 
of blood to one dying inteſtate, ſucceeded to 
the right of his whole eſtate, of whatſoever 
ſubjects it might have conſiſted : Yet by the 
law of Scotland, and indeed .of moit nations of 
Europe, ſince the introduction of feus, where- 
ever there are two or more in the ſame degree 
of conſanguinity ts the deceaſed, who are not 
all females, ſuch rights as are either properly 
feudal, or have any reſemblance to feudal 
rights, deſcend by law wholly to one of them, 
who is conſidered as the proper heir of the de- 
ceafed ; the others, who have the name of next 
of kin or executors, muſt be contented with 
that portion of the eſtate, which is of a more 
periſhable nature. Hence has ariſen the divi- Rights are 
fon of rights to be explained under this title; eitber he. 
the ſubjects deſcending to the heir, are ſtyled 1 
heritable, and thoſe that fall to the next of kin, 
moveable. 
2. All rights of, or affeting lands, under 
which are comprehended houſes, mills, fiſh- 
ings, teinds, and whatſoever is fundo anne- 
xum, whether compleated by ſeiſin or not, 
are heritable ex ſua natura. On the o- 


thor 


F OR the better underſtanding the doctrine 
* 
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ther part, every thing that moves itſelf, or can 
be moved, and in general, whatever is not 
united to land, is moveable ; as houſehold-fur- 
niture, corns, cattle, caſh, arrears of rent and 
of intereſt, even tho” they ſhould be due on a 
right of annualrent: For tho” the arrears laſt 
mentioned are ſecured on land, yet being pre- 
ſently payable, they are conſidered as caſh, 
It has been doubted, whether bygone feu-du- 
ties fall under this rule; and on the ſuppoſition 
that they did not, as being inſeparable from 
the right of ſuperiority itſelf, it was adjudged, 
K. 14. that the vaſſal's heir was the proper 
debtor in the feu- duties reſting by him before 
Bygone his death: But it was ſince decided, 26. June 
feu-duties 17 5 5, Martin, that bygone feu- duties, like o- 


are nuyVe- 


able, ther arrears, are moveable, and conſequently - 


belong to the ſuperior's executors. In rights 
Rights bearing a tract of future time, i. e. rights 
bearing a which cannot be fulfilled at once, and which 
_ of carry a yearly profir to the creditor while 
uture . . 
time are they ſubſiſt, e. g. an annuity for a certain 
heritable. term of years; tho” the arrears due before the 
creditor's death are moveable, yet the rights 
themſelves are heritable ; both, becauſe they 
yield an annual profit, and becauſe nothing falls 
under executory, but what is inſtantly payable, 
and can be gathered in, and diſtributed amon 
thoſe that have intereſt in it, New Coll. 39: 
So that admitting them not to be heritable, 
ex ſud naturd, the heir is the only perſon who 
can take them. Leaſes of land are heritable, 
both as they have a tract of future time, and as 
{tatute has given to them, in certain reſpects, 
the effect of real rights, (2. 6. 9.) 


3. Debts, 


\ 
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3. Debts, (nomina debitorum) when due by 
bill, promiſſory note, or account, are move- 
able. When conſtituted by bond, they do 
not all fall under any one head; but are di- 
vided into heritable and moveable, by the fol- 
lowing rules. The taking of intereſt being 'Y 
forbidden by the canon law, perſons who could | 
make no profit of their money, but' by putting 
it to intereſt, were, before the reformation, | 
laid under the neceſſity of purchaſing rights on Rights of 
land conſtituted by infeftment ; by which, the aunul- 
lands contained in the right, were burdened 
with the yearly payment of a certain ſum to 
the receiver,” redeemable by the proprietor, on 
repayment of the purchaſe- money. As theſe 
were bargains affecting land, they were under- 
{ſtood to be heritable. Even after the refor- 
mation, till towards the end of the laſt century, 
the form of theſe rights ſuffered but little varia» 
tion : During that period, the debtor, in con- 
ſideration of a certain ſum lent, became bound 
to infeft the creditor, in a correſpondent annual- 
rent forth of his lands, and obliged himſelf 
perſonally to the payment thereof; after which, 
he granted likewiſe an obligation for the prin- 
cipal ſum and intereſt remaining due, in the 
ſpecial caſe, that the creditor ſhould chuſe to re- 
quire his money, rather than retain the heri- 
table right. But now theſe rights are changed And bonds 
into proper bonds, by the firſt part of which, 5 
the debtor is perſonally bound to repay the 
principal ſum and intereſt ; and for the credi- 
tor's tarther ſecurity, obliges himſelf to infeft 
him in the annualrent. All debts conſtituted 
by either of theſe forms are heritable, for they Are herl | 

| | "7" oe 
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not only carry a yearly profit, but are ſecured. 


upon land. | | 
Perſonal 4. Bonds merely perſonal, tho' bearing a 
bonds cauſe of intereſt, have been always moveable 
runes 4 before the term of payment, becauſe it is pre- 
ritable, af. ſumed, that the creditor is at that term to turn 
ter the his bond into caſh, 26. Feb. 1629, Douglas : 
term of Byt ſuch bonds, after the term of payment, 
payment, ere, by our old law, conſidered as feoda pecu- 
niae, and conſequently heritable; for which 
this reaſon is generally given, that by the cre- 
ditor's not calling then for his money, his in- 
tention was preſumed, to let jt ly for Ae time, 
at a yearly profit: And where the firſt term of 
payment of the intereſt, was made prior to the 
term of payment of the principal ſum, the bond 


became heritable from 4 that the inte- 


reſt firſt fell due, becauſe the creditor was 
thereby preſently intitled to yearly profits on 
his bonds, Harc. 348. Debts which carried 
intereſt, not from the force of any clauſe in the 


obligation, but ex lege, as bills, claims of relief, 


©c. were moveable; becauſe in theſe, it was 
not the creditor who created the intereſt, but 
the law itſelf, which conſidered, not ſo much 
the raiſing a yearly profit on the ſubject, as the 

equity of the caſe, 10. July 1628, Cant. 
They are F. For inlarging the fund for the proviſion 
ne ple, Of younger children, all ſums contained in con- 
as to ſuc- tracts and obligations having clauſes of intereſt, 
ceſſion. are declared to belong in time coming, not to 
the heir, but to the next of kin or executors, 
by 1661, c. 32. (copied after 1641, c. 57.) 
and ſo are made moveable in regard to ſucceſ- 
ſion. But the ſtatute provides, that they = 
il 


1 


mhh, r 


a ted £A At e . e OA Oh awd e 8 AO£Mk was 8986». OS aww 


cd aS A” as 


* 
Tit. 2. and moveable Rights. 119 


ſtill continue heritable with reſpect to the fiſk, But con- 
and to the rights of huſband and wife; that is, _— 
tho by the general rule, moveable rights fall e 
under the communion of goods conſequent up- fk and 
on marriage, (1. 6. 7.) and the moveables of reli. 
denounced perſons fall to the crown or fiſk, by 

ſingle eſcheat, (2. 5. 27.) yet bonds bearing 

intereſt do neither, but are heritable in both 

theſe reſpects. 

6. By this ſtatute, bonds bearing an obliga- What 
tion to infeft, and bonds taken payable to heirs bonds are 
and aſſigneys, ſecluding executors, continue he- _ der- 
ritable in all reſpects; the firſt, from the pro- 
per nature of the right, and the other from the | 
deſtination of the creditor. A bond ſecluding gonds fe- 
executors, when it is carried from the original cluding 
creditor to his heir by a ſervice, continues he- executors, 
ritable, K. 53. Where the creditor aſſigns ſuch 
bond to his eldeſt ſon, and his heir, tho' with- 
out any expreſs ſecluſion of executors, it alfo 
continues heritable in the perſon of the eldeſt 
ſon, Falc, vol. 1.215; but if it were ſo aſſigned 
to a ſtranger and his. heirs, it would probably 
go to the aſligney's executors; ſince the ex- 
ception in the ſtatute ariſes, not from the he- 
ritable nature of the debt, (bonds ſecluding 
executors being, in their nature, as really move- 
able as others) but from the deſtination of the 
creditor, which cannot be interpreted to regu- 
late the ſucceſſion of an aſligney, over whom 
the creditor has no power. 

7. The right of a bond, which is made pay- Bond ta- 
able to heirs, without mention of executors, — 8 
deſcends, not to the proper heir in heritage, I 
tho? heirs are mentioned iu the bond, but to 
the executor; for the word heir, which is a 

generic 
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generic term, points out him who is to ſucceed 
by law in the right; and the executor, being 
the heir in mobilibus, is conſidered as the perſon 
to whom ſuch bond is taken payable. But 
Bond ta- where a bond is taken to heirs male, or to a 
gr {cries of heirs, one after another, ſuch bond is 
cludes executors. This ſtatute has made no 
alteration in the condition of rights that were 
formerly moveable; and therefore, ſuch bonds, 


or other rights, as were moveable by the old 


law, continue moveable to this day, in all re- 
ſpects, even quoad fiſcum et relictam, Edg. 
18. Dec. 17 24, Lefly—Falc. vol. 2. 14. 


Moveable g. Subjects originally moveable become he- 


rights be- 


come he- Titable. 1. By the proprietor's deſtination. 


ritable, Thus, a jewel, or any other moveable ſubject, 
Either de- may be provided to the heir. And if the de- 
ſlinatione. ſtination be properly expreſſed, it has this ef- 
fect, tho” it ſhould not be carried into executi- 
on. Hence, a ſum deſtined by a marriage-con- 
tract to be ſettled on heirs, is heritable, tho! no 
ſettlement ſhould be made in purſuance of the 
deſtination, 19. Zan. 1637, Robertſon. This 
ariſes from the right competent to every pro- 
prietor, to ſettle his property on whom he 
Or ſuã na- pleaſes. 2. Moveable rights become heritable, 
ti. from the nature of the ſuperveening ſecurity ; 
thus, a ſum due by a perſonal bond becomes 


heritable, by the creditor's accepting an heri- 


table ſecurity for it, or by adjudging upon it. 
In theſe inſtances, deſtination is not conſidered; 
for creditors, when they take heritable rights, 
or deduce adjudications on their debts, arc pre- 
ſumed to do it, to ſecure their payment, and 
not to alter the order of ſucceſſion: And — 

that 


heritable, becauſe its deſtination neceſſarily ex- 
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that reaſon, in the caſe of an adjudication, the 


debt does not change its nature, from the date 


of the ſummons of adjudication, by which the 
creditor ſliews his intention to adjudge; but 


from the date of the decree, by which the debt 


is made a real burden on the lands, F. 16. Jan. 
1700, Carnegy. Truſt-rights of heritable ſub- 
jects, granted by a debtor to his perſonal credi- 
tors, and accepted or acceded to by them, make 
their debts heritable; but, as ſoon as the 


ſubject of the truſt is ſold, the debts return to 


their former moveable nature, Falc. vol. 1. 276. 
9. Heritable rights do not become moveable 


by ſupervecningmoveableſecurities, P. Falc. 43. 
˖ 


e heritable right being, in ſuch caſe, the jus 
nobilius, which draws the other after it. By 
our former law, requiſition by a creditor in a 
right of annualrent, made the * in the right, 
moveable, which before was heritable. This 


By truſt- 
rights of 


heritable 
ſubjects. 


Heritable 
rights do 
not be- 
come 
moveable. 


ſeems to have proceeded, not ſo much from 


the indication thereby given of the creditor's 

urpoſe to have his money, as from the old 
ſtyle of heritable bonds bearing requiſition, by 
which, the creditor's requiſition, and the ſub- 
ſiſtence of the real right of annualrent, were 
made incompatible, ſihbr. §. 3.; ſo that, the 
real right being diflolved, the ſum could remain 
no longer heritable. In other cafes, therefore, 
where no ſuch ſpeciality occurs, the creditor, 


tho! he ſhould diſcover an intention to have 


his money, does not thereby alter the nature 
of the debt: Thus, tho' the obtaining of a 
decree, implies in it a demand of the debt by 
the creditor, it does not make an heritable ſum 
moveable, F. 27. Feb. 1712, Scot; thus alſo, 
tho” a charge given upon letters of horning by 


oy 2 


Either by 
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Or even a creditor, is the {trongeſt indication of his 
by char- purpoſe to recover payment, yet by our lateſt 
_— deciſions, neither a charge on a bond made he- 
© ritable by adjudication, 12. Nov. 17 28, Reids, 
nor on a bond ſecluding executors, 24. Fuly 
1705, Gray, has the effect to make the ſum 
moveable ; fee Falc. vol. 2. 234. In the ſame 
manner, a bond uot falling under the jus mari- 
ti, continues, in the opinion of Sir Geo. Mac- 
kenzie hi. t. f. 7. heritable, ſo as to exclude the 
huſband, notwithftanding a charge given on it 
by the wife. N p 
price of 10. Where lands are voluntarily fold; either 
lands, by a formal diſpoſition, or even by a minute of 
when he- ſale, the price, if it be not heritably ſecured, 
_—_— mult, as a moveable ſubject, go to the ſeller's 
_— R «ah 
moveable. EXecutors, F. 22. Dec. 1704, Chieſly. But in 
Judicial fales for the behoof of creditors, the 
debts continue heritably ſecured on the price, 
till payment or conveyance to the purchaſer ; 
and therefore, in ſo far as they are not paid to 
the creditor himſelf, they muſt go to his heir. 
Rights 11. Certain ſubjects partake, in different' re- 
part'y.,. ſpects, of the nature both of heritable and 
"+1, * moveable, Perſonal bonds are now moveable 
moveable. in reſpect of ſucceſſion, but heritable as to the 
fiſk, and huſband and wife. All bonds, whether 
Heritable merely perſonal or even heritable, on which no 
— ſeiſin has followed, may be affected at the ſuit of 
e ſeiſin. 188 "I , 
ereditors, either by adjudication, which is a di- 
ligence proper to heritage; or by arreſt ment, 
which is peculiar to moveables, 1661, c. 51. 
Bonds fe- Bonds ſecluding executors, tho? they deſcend to 
cluding” the creditor's heir, are payable by the debtor's 
Fecutors. executors, without relief againſt the heir; ſince 
the debtor's ſucceſſion cannot be affected by 


the 
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the deſtination of the creditor: And on the 
ſame ground, an obligation to employ a ſum due 
by a moveable bond, in favour of the heir of a 
marriage, is heritable 2s to the creditor, be- 
cauſe of the deſtination; but it continues move- 
able as to the debtor. A bond taken to the 
creditor and the heir of his body, and failing 
him, to a ſubſtitute, is in the opinion of ſome 
lawyers, St. Ans. voce, Bond heritable, p. 17, 
in ſo far moveable, that the creditor can be- 
queath it by teſtament z and yet the method of 
completing titles to it after the creditor's death, 
is by ſervice as heir of proviſion, which is a me- 
thod of tranſmiſſion proper to heritage : But it 
is a rule more agreeable to the analogy of our 
law, that nothing which goes to the heir by 
ſervice, can be carried off to his prejudice, ei- 
ther by a deed on deathbed, or even by teſta- 
ment. | 

12. All queſtions, , whether a right is heri- 
table or moveable, muſt be determined accord- 
ing to the condition of the ſubject, at the time 
of the predeceſſor's death. If it was heritable 


Bonds 
with a 
ſubſtitu- 
tion. 


What pe- 
riod 
makes a 
ſubject, 
heritable 


at that period, it muſt belong to the heir; if or move- 


moveable, it muſt fall to the executor, with- 
out regard to any alterations that may have at- 
fected the ſubject, in the intermediate period 
between the anceſtor's death and the competi- 


tion, 
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able. 
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Tir. 3. Of the, Conſtitution of heritable 
Rights, by charter and ſeiſin. 


Origin of Eritable rights are governed by the feu- 
— teudal dal law, which owed its origin, or at leaſt 
its fixſt improvements, to the Longobards; whoſe 
Kings, upon having penetrated into {taly, the 
better to preſerve their conqueſts, found it their 
intereſt to make grants, to their principal com- 
manders, of great part of the conquered pro- 
vinces, to be again ſubdivided by them among 
the lower officers, under the conditions of fide- 

lity and military ſervice. | 
Conſuetu- 2, The feudal conſtitutions and uſages were 
—_— firſt reduced into writing, about the year 1150, 
by two lawyers of Milan, under the title of 
conſuetudines feudorum, and have bcen ſubjoin- 
ed to Zuſtinian's Novels, in almoſt all the edi- 
tions of the body of the Roman law. None of 
the German Emperors appear to have expreſsly 


confirmed this collection, by their authority; 


but it is generally agreed, that it had their 
tacite approbation, and was conſidered as the 
cuſtomary feudal law of all the countries ſub- 
Are not - ject to the empire. No other country has ever 


of univer- acknowledged theſe books for their law; but 


{al autho- 


og each ſtate has formed to itſelf ſuch a ſyſtem of 


fendal rules, as beſt agreed with the genius 
of its own conſtitution. In fendal queſtions, 
therefore, we are governed in the firſt place, 


by 


\ © 
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by our own ſtatutes and cuſtoms ; where theſe By what | 
fail us, we have regard, to the practice ot 2 feu. | 
* a Ws dal que- 
neighbouring countries, if the genius of their tions are 
law appears to be the ſame with ours; and to be de- 
ſhould the queſtion ſtill remain doubtful, we cided. 
may have recourſe to thoſe written hooks of 
the feus, as to the original plan on which all | 
feudal] ſyſtems have proceeded. ENDED | 
3. This military grant got the name, firſt of Defnition 
beneficium, and atterwards of feudum; and was of teus. 
defined a gratuitous right to the properry of | 
lands, made under the conditions of fealty and | 
military ſervice, to be performed to the grant- , 
er, by the receiver; the radical right of the | 
lands {till remaining in the granter. Under lands | 
in this definition, are comprehended all rights | 
or ſubjects, ſo connected with land, that they 
are deemed a part thereof; as houſes, mills, 
fiſhings, juriſdctions, patronages, &'c. Tho' pen ae 
feus in their original nature were gratuitous, now pa- 
they ſoon became the ſubject of commerce, lib. trimonial. 
I. feud. t. 16; ſervices of a civil or religious 
kind were frequently ſubſtituted in place of mili- : 
_ tary, lib. 2.t. 2.5. 2. and now of a long time, 
ſervices of every kind have been intirely diſpen- 
fed with, in certain feuda] tenures. He who Superior 
makes the grant is called the ſuperior, and hewho and vaſſal 
receives it, the vaſſal. The ſubject of the grant 
is commonly called the feu; tho? that word is 
at other times, in our law, uſed to ſignify one | 
particular tenure, (2. 4. 2.). The intereit re- | 
tained by the ſuperior in the feu is ſtyled domi- 
nium diredum, or the ſuperiority ; and the 
intereſt acquired by the vaſlal, dominium utile, 
or the property. The word fee is promiſcu- | 


ouſly applied to both. 
4. Allodial 


— * 3 — 
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* 
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4. Allodial goods are oppoſed to feus ; by 
which are underſtood, goods enjoyed by the 
owner, independent of a ſuperior. All moves 
able goods are allodial; lands only are ſo, when 
they are given, without the condition of fealty 


or homage. In this ſenſe, all ſubjects, immove- 


able as well as moveable, were allodial by the 
Roman law; but by the feudal ſyſtem, the ſo- 
vereign, who is the fountain of feudal rights, 
reſerves to himſelf the ſuperiority of all the 
lands, of which he makes the grant; ſo that 
with us, no lands are allodial, except thoſe of 
the King's own property, the — 
which the King reſerves in the property-lands 
of his ſubjects, and manſes and glebes, the 
right of which is compleated by the preſby- 
tery*s deſignation, without any feudal grant. 

5. Every perſon who is in the right of an 
immoveable ſubject, provided he has the free 
adminiſtration of his eſtate, and is not debar- 
red by ſtatute, or by the nature of his right, 
may diſpoſe of it to another. Nay a vaſſal, 
tho” he has only the dominium wutile, can ſub- 
feu his property to a ſubvaſſal by a ſubaltern 
right, and thereby raiſe a new dominium direc- 
tum in himſelf, ſubordinate to that which is 
in his ſuperior; and ſo in infinitum. The 
vaſſal who thus ſubfeus, is called the ſubvaſlals 
immediate ſuperior, and the vaſſal's ſuperior is 


the ſubvaſſal's mediate ſuperior. Profeſſed or 


known papiſts are debarred by 1695, c. 26. 
from granting gratuitous deeds in prejudice of 
the heir. | 
6. All perſons who are not difabled by law, 
may acquire and enjoy feudal rights, Perſons 


excommunicated were declared incapable of - 


poſſeſſing 
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poſſeſſing their own lands, and no charter of re- 
ſignation or adjudication of lands holden of the 
crown, was allowed to be paſſed in their favour, 
1609, c. 3. 4. ratified by 1661, c. 25.; but 
theſe, diſabilities are taken off, 1690. c. 28. 
Papiſts cannot purchaſe a land eſtate by any 
voluntary deed, 1700, c. 3. Aliens, who owe Aliens 
allegiance to a foreign Prince, cannot hold a 
feudal right without naturalization; and there- feu. 
fore, where ſuch privilege was intended to be 
given to favoured nations or perſons, ſtatutes 
of naturalization were neceſſary, either gene- 
ral, 1558, c. 65. 66.— 1669, c. 7. or ſpecial; 
or at leaſt, letters of naturalization by the ſove- 
reign. The act, 1594, Cc. 216. prohibiting 
all members of any court of juſtice to buy 
claims of heritable rights depending in court, 
does not annul the ſale, though it ſubjects the 
buyer to deprivation, F. 20. Dec. 1683, 
Puroes. 1 

7. Every immoveable ſubject, capable of What ſub- 
commerce, may be granted in feu. From this jects may 
general rule is excepted, 1. The annexed pro- * 4 . 
perty of the crown, which is not alienable 
without a previous diſſolution in Parliament. 
2. Tailzied lands, which are deviſed under con- 
dition that they ſhall not be aliened. 3. An 
eltate in hereditate jacente, cannot be effe- 
ctually aliened by the heir apparent, (i. e. 
pot entered); but ſuch alienation becomes ef- Ju /upe?” 
fectual upon his entry, the ſupervenient right 2-77 46 
accruing in that caſe to the purchaſer ; which —_— 
is a rule, applicable to the alienation of all ſub- 
jects not belonging to the vendor at the time 
of the fale. 24 of the rents or revenues 
of boroughs- royal, whether procceding from 

lands 
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lands, fiſhings, mills, ec. for more than three 
years, are prohibited by 1491, c. 36; but 
as there is no prohibition with regard to lea- 
ſes or feus of the lands themſelves, theſe may 
be effectually granted by the magiſtrates, not- 
withſtanding the ſtatute, New Coll. 22, 
8. The feudal right, or, as it is called, in- 
veſtiture, is conſtituted by charter and ſeiſin. 
By the charter, we underſtand that writing, 
which contains the grant of the feudal ſubject 
to the vaſſal, whether it be executed in the pro- 
er form of a charter, or of a diſpoſition. Char- 
ters by ſubject- ſuperiors are granted, either, 1. 
A me de ſuperiore meo, when they are to be 
holden, not of the granter himſelf, but of his 
ſuperior. This ſort is called a public holding, 
becauſe vaſſals were in ancient times publicly 
received in the ſuperior's court, before the pares 
curiae or co-vaſſals. Or, 2. De me, where the 
lands are to be holden, of the granter. Theſe 
were called ſometimes baſe rights, from bas, 
lower ; and ſometimes private, becauſe, be- 
fore the eſtabliſhment of our records, they were 
eaſily concealed from third parties; the nature 
of all which will be more fully explained, fit. 
. 7. An original charter is that by which the fee 
is firſt granted: A charter by progreſs is a re- 
newed diſpoſition of that fee; e.g. a charter 
by a ſuperior to the heir of his vaſſal, or by a 
vaſſal to a ſingular ſucceſſor, to be holden of the 
ranter's ſuperior, or a charter of adjudication. 
All doubtful clauſes in charters by progreſs, 
ought to be conſtrued agreeably to the ori- 
ginal grant; and all clauſes in the original char- 
ter, are underſtood to be implied in the charters 
by progreſs, if there be no expreſs alteration, 


Cr. 190. 27.29—9. 9. 
9. The 


2 i 
* 


1 


Tit. 3. 


9. The firſt clauſe in an original charter, is 
the narrative or recital, which expreſſes the 
names and deſignations of the granter and re- 
ceiver, and the cauſes inductive of the grant. 
If the grant be made for a valuable conſidera- 


tion, it is ſaid to be onerous; if for love and 


favour, gratuitous. In the diſpoſitive clauſe of 
a charter, the ſubjects made over are deſcribed 
either by ſpecial boundaries or march-ſtones, 
(which is called a bounding charter) or by ſuch 
other characters as may ſufficiently diſtinguiſh 
them." In this clauſe is alſo — the order 
of ſucceſſion, and limitation of the fee, which 
was, by our more ancient ſtyle, inſerted in the 
clauſe of tenendas. A charter regularly carries 
right to no ſubjects but what are contained in 
this clauſe, tho? they ſhould be mentioned in 
ſome other clauſe of the charter. In charters 
by progreſs, a clauſe of novodamus is ſome- 
times thrown in, whereby the ſuperior grants 
of new (de novo) certain ſubjects — men- 
tioned. Such charters have the effect of an 
original grant, as to theſe ſubjects; and conſe- 
2 imply a releaſe to the vaſſal, of all bur- 

ens affecting their property, prior to ſuch grant. 
They are generally no more than renewed rights, 
of ſome ſubject that had been formerly granted 
to the vaſſal: Vet every ſubject contained in the 
clauſe of novodamus, is deemed to be conveyed 
to the vaſſal, tho* there ſhould have been no 
antecedent title to it in his perſon, 29. Feb. 
1680, Scot.—14. Fuly 1737, heritors of Shey. 
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10. The clauſe of fenendas, (from its firſt The e. 


words, tenendas praedictas terras) expreſſes the nendas. 


particular tenure by which the lands are to be 
| R holden, 
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| holden, and frequently contains a long and un- 
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neceſſary enumeration of the parts and perti- 
nents of the ſubject made over in the charter. 
The clauſe of reddendo, (from the words, red- 
dendo inde annuatim) ſpecifies the particular du- 
ty or ſervice, which the vaſſal is to pay or per- 
form to the ſuperior; and hence, the duty it- 
ſelf, to which the vaſſal is fubjected, has got 
the name of the reddendo. | 

11. The clauſe of warrandice, (warranty) is 
that by which the granter obliges himſelf, that 
the right conveyed ſhall be effectual to the re- 
ceiver. Warrandice is either perſonal or real. 
Perſonal warrandice, where the granter is only 
bound perſonally, is either, 1. Simple, that he 
ſhall grant no deed in prejudice of the right; 
and this ſort, which is contined to future deeds, 
is implied even in donations. Or 2. Warran- 
dice from fact and deed, by which the granter 
warrants, that the right neither has been, nor 
ſhall be hurt by any fact of his. This is gene- 
rally ſtipulated, where rights are compounded 
for leſs than the ſums contained in. them ; and 
ſometimes the clauſe is ſo conceived, as to reach 
alſo to the deeds of the granter's anceſtors or 
authors, from whom he himſelf derives his 
right. Or, 3. Abſolute warrandice contra omnes 
mortales, (warrandice at all hands, and againſt 
all deadly) whereby the right is warranted a- 
gainſt all legal defects in it, which may carry it 
off from the receiver, either wholly, or in part. 
Where a ſale of lands proceeds upon an, one- 
rous cauſe, the granter is liable in abſolute war- 
randice, tho' no warrandice be expreſſed ; but 
in aſſignations to debts or decrees, no higher 

warrandice 
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warrandice than from fa& and deed is implied, 
F. 4. March i707, Riddel. 

12. Warrandice cannot extend to burdens 
which may affect the ſubject after the grant, 
whether they ſhall ariſe from misfortune, e. g. 
inundation, or from ſtatute : For the receiver, 
as he has the whole benefit ariſing from its im- 
provement after that period, muit run all the 
hazards of its deterioration, 12. Fuly 1667, 
Fatſon. Nay, this doctrine holds, where the 
ſuperveening burden is impoſed under the au- 
thority of a public law prior to the grant; un- 
leſs the receiver, who is preſumed to know the 
burden which by law may be impgſed on the 
ſubject, has taken care to ſecure himſelf againſt 
it by expreſs warrandice, 1. Fuly 1676, L. Au- 
chintoul; ſee Harc. 963. Gratuitous grants 
by the Crown . no warrandice; and tho 
warrandice ſhould be expreſſed, the clauſe is 
ineffectual, from a preſumption, that it has crept 
in by the negligence of the Crown's officers. 
But where the Crown makes a grant, not jure 
coronae, but for an adequate price, the ſove- 
reign is in the ſame caſe with his ſubjects, and 
liable to the ſame degree of warrandice with 
them, according to the nature of the right. Ab- 
ſolute warrandice in the aſſignation of a debt, 
imports only that the debt is really due, and free 
from all legal exceptions, but not that the debt- 
or is ſolvent; and this holds, tho' the ſums 
contained in the debt ſhould be warranted to be 
effectual to the aſligney, 1 2. Dec. 1671, Lid- 
del: Which is alſo the doctrine of the Roman 
law, J. 4. de hered. vel act. vend. 


13. 


How far 
grants by 
the crown 
imply 
warrans 


dice. 


Abſolute 
warran- 
dice in the 
aſſignati- 
on of a 


debt » 


5 Conſtitution Book II. 


The ef- 13. Abſolute warrandice, in caſe of evicti- 
fects of on, affords an action to the grantee, againſt 
fie the granter, for making up to him all that he 
' ſhall have ſuffered through the defect of the 
right; and not ſimply for his indemnificati- 
on, by the granter's returning the price to him. 
This obtains, not only in irredeemable, but in 
redeemable grants; tor in both, the warrandice 
{trikes againſt all defects in the right itſelf; yet 
as warrandice is penal, and conſequently ſtricti 
Juris, it is not eaſily preſumed, nor is it incur- 
red from every light ſervitude that may affect 
the ſubject; 21. June 1672, Sandilands. Re- 
gularly theggrantee, when the eviction is threa- 
Intimati- tened, ought to intimate his diſtreſs to the grant- 
on of dif- er, that he may defend the right granted by him- 
ms. ſelf ; but, tho” ſuch intimation ſhould not be 
made, the grantee does not loſe his right of re- 
courſe, unleſs it ſhall appear, that in the pro- 
ceſs of eviction he has omitted a relevant de- 
tence, or ſubjected himſelf to an incompetent 
mean of proof, 23. June 1681, Clerk—Falc. 

vol. 2.2. | | 
Real war- 14. Real warrandice is either, 1. Expreſs, 
randice. whereby, in ſecurity of the lands principally 
conveyed, other lands, called warrandice-lands, 
are allo made over, to which the receiver may 
have recourſe, in caſe the principal lands be 
evicted. Or, 2. Tacit, which is conſtituted 
Excambi- by the exchange or excambion of one piece 
ON of ground with another ; for, if the lands ex- 
changed are carried off, from either of the 
parties, the law itſelf, without any paction, 
gives that party immediate recourſe, upon his 
| own 
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own firſt lands, which he had given in exchange 

for the lands evicted, even tho' a third per- 
{on ſhould have acquired a real right in them, 

prior to the eviction, 25. Nov. 1623, E. Mel- 

roſs contra Ker : But this holds only, where 

the grant by which the lands are exchanged, is 
expreſsly ſaid to be an excambion. 

I5. The charter concludes with a precept Precept of 
of ſeiſin, which is the command of the ſupe- ſeiſin. 
rior granter of the right to his baily, for gi- 
ving ſeiſin or poſſeſſion to the vaſlal, or his 
attorney, by delivering to him the proper ſym- 
bols. Poſſeſſion was, in the infancy of feus, 
given by the ſuperior himſelf to the vaſſal, im- 
mediately upon granting the charter, in preſence 
of the pares curiae; (the name given to the 
co-vaſlals, who were equal to one another in the : 
ſuperior's court) and this was ſtyled the pro- _— _ 
per inveſtiture, by which the vaſlal' right was * 
compleated unico contextu. Precepts or let- 
ters of ſeiſin, when they were firſt introduced, 
were made out in writings ſeparate from the 
charter; but now all precepts, on charters flow- Precepts 
ing from the crown, muſt be ingroſſed in the =_ 1 
charter or diſpoſition, by act 167 2, c. 7. which ſed in the 
by cuſtom was ſoon extended to the caſe of all charter. 
precepts without diſtinction. Any perſon, 
whoſe name may be inſerted in the blank, left 
in the precept for that purpoſe, can execute 
the precept as baily; and whoever has the pre- 
cept of ſeiſin in his hands, is preſumed to have 
a power of attorney from the vaſlal, for re- 
ceiving poſſeſſion in his name. | 

16. A ſeiſin is the inſtrument or atteſtation jnſtru- 
of a notary, that poſſeſſion was actually given ment of 
by the ſuperior or his baily, to the vaſſal ſeilin. 

| or 


. 
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or his attorney ; and it ſometimes gets the name 
of infeftment, tho* that word, in its proper 
| ſenſe, ſignifies the whole feudal right, Cy. 187. 
At firſt not &, 18. For a long time, the appending of the 
uſed. baily's ſeal to the ſuperior's charter or precept, 
Cr. 238. §. 2. and ſometimes his ſeparate de- 
claration, that he had given ſeiſin, compleated 
| the vaſſal's right, without the atteſtation of a 
Now an notary: But afterwards, a notorial inſtrument 
eſſential came to be conſidered as a neceſſary ſolemnity, 
— ſuppliable, either by a proof of natural 
poſſeſſion, or even of the ſpecial fact, that the 
vaſſal was duly entered to the poſſeſſion, by the 
ſuperior's baily. * 
Symbols 17. The ſymbols, by which the delivery of 
= poſſeſſion is expreſſed, are, for lands, earth 
and ſtone; for rights of annualrent payable 
A furth of land, it is alſo earth and ſtone, with 
the addition of a penny money ; for parſonage- 
teinds, a ſheaf of corn; for juriſdictions, the 
book of the court; for patronages, a pſalm- 
book, and the keys of the church ; for fiſhings, 
net and coble ; for mills, clap and happer, &. 
"The ſeiſin muſt be taken upon the ground of 
the lands, except where there is a ſpecial dif- 
penſation, as in the ſeiſins of Nova Scotia, St. 
2. 3. 18. Seiſins given, not by the baily in 
Seiſin pro- virtue of a precept, but propriis manibus of the 
priis mani- granter, are gencrally uſed in rights granted to 
bus. wives, children, or other conjunct perſons, 
When ſuch ſeiſin is neither ſubſcribed by the 
granter, nor ſupported by a ſeparate warrant 
from him, it is null, being the bare aſſertion of 

| a notary, P. Falc. 28. 
Regiſtra- 18, A ſhort abbreviate of all ſeiſins, whe- 
—_— ther flowing from the crown, 1540, c. 1 or 
rom 


— 
# 
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from a ſubject, 1555, c. 46. &c. was directed 
to be entered into a record of exchequer, for | 
the benefit of all having intereſt ; but a- more ö 
certain proviſion was made in the reign of 
J. VI. for the ſecurity of purchaſers and credi- 
tors, by an unprinted {ſtatute paſſed at Fawulk- 
land, 31. July, and recorded in the books of 
ſederunt, 3. Nov. 1599. ; and by another, made 
the year thereafter, mentioned in the index 
of the unprinted Acts, 1600, N? 34. whereby 
the full tenor of ſeiſins, c. was to be regi- 
{tred in the ſecretary's regiſter, within forty 
days after their date, under the certification of 
nullity. Theſe acts were but little obſerved, 
Books S. 6. Fan. 1604. ; wherefore, a third act 
was made 1617, c. 16. directing all ſeiſins, and 
other real rights therein mentioned, to be re- 
giſtred within ſixty days after their date, either 
in the general regiſter of ſeiſins at Edinburgh, 
or in the regiſter of the particular ſhire ap- 
pointed by the act, which, it muſt be obſerved, - 
1s not, in every caſe, the ſhire within which the 
lands lie. 

19. This act does not, as the two former, 
render unregiſtred ſeiſins null; they are in- 
deed declared ineffectual againſt third parties, 
but they are valid againſt the granters and 
their heirs. From this ſtatute were excepted pxcept 
ſeiſins of burgage tenements, probably from ſeciſins of 
an opinion of the exactneſs, with which the burgage 
town-clerks, who alone could be notaries ements. 
thereto, 1567, c. 27. booked them in their 
protocolls or regiſters, which lie open to all 
the lieges; but as this exactneſs ſometimes That ex- 


failed, 30. une 1668, Burnet, burgage ſei- ception 
| {ing now taken 
Or. 


Required 
h by ſtatute» 


What is 
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as regi- 
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without 
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136 Of the Conſtitution Bock IT. 


ſins were-ordained to be regiſtred in the books 
of the borough, 1681, c. 11 | 

20. The atteſtation of the keeper of the re- 
cords on the back of the ſeiſin, that it was re- 
giſtred, was deemed a ſufficient regiſtration, 
1686, c. 19. : But as this weakened the ſecu- 
rity intended from the records to ſingular ſuc- 
cef{ors, the actual booking of ſeiſins, and of o- 
ther writings preſented for regiſtration, is now 
required, 1696, c. 18. Seiſins regularly record- 
ed, are preferable, not according to their own 
dates, but the dates of their regiſtration, 1693, 
c. 13. the reaſon whereof may be gathered from 
the next act, 1693, c. 14. 

21. Seiſin neceſſarily ſuppoſes a ſuperior 


by whom it is given; the right therefore 


which the ſovereign, who acknowleges no ſu- 
perior, has over the whole lands of Scotland, 
is conſtituted, jure coronae, without ſeiſin. In 
ſeveral parcels of land, that ly contiguous to 


One ſeiſin one another, one ſeiſin ſerves for all, unleſs 


ſerves in 
contigu- 
ous, 'and 


In united 
tenement3. 


the right of the ſeveral parcels be derived from 
different ſuperiors, or held by different tenures, 
July 17 29, Bank of Scotland. In diſcontigu- 
ous lands, a ſeparate ſeiſin muſt be taken 
on every parcel, unleſs the ſovereign has uni- 
ted them into one tenandry, by a charter of 
union; in which caſe, if there is no ſpecial 
place expreſſed, a ſeiſin taken on any part of 
the united lands, will ſerve for the whole, e- 
ven tho” they be ſituated in different ſnires. 
The only effect of union is, to give the diſcon- 
tiguous be the ſame quality, as if they had 
been contiguous, or naturally united; union 
therefore does not take off the neceſlity of ſe- 
parate ſeiſins, in lands holden by different te- 

ag? nures, 


I A 
2 


| 


_ 
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nures, or the rights of which, flow from diffe- 
rent ſuperiors, theſe being incapable of natural 
union. Where the ſovereign unites lands, he 
enerally, in the clauſe of union, declares the 
{ymbol of earth and ſtone to be ſufficient for 
expreſſing the delivery, not only of the lands 
themſelves, but of all other feudal rights or 


ſubjects conveyed by the charter, let them be 
ever ſo different in their natures, e. g. filhings, 


mills, patronages, Oc. 

22. The privilege of barony carries a higher 
right than union does, and conſequently in- 
cludes union in it, as the lefſer degree. This 
right of barony can neither be given, nor tranſ- 
mitted, unleſs by the crown, St. 2.3. 45.; 
but the quality of ſimple union, being once 
conferred on lands, by the ſovereign, may be 


communicated by the vaſſal to a ſub-vaſſal, 


25. Fan. 1627, Stuart. Tho' part of the 
lands united or erected into a barony, be fold by 
the vaſſal to be holden a me, the whole union 
is not thereby diſſolved; what remains unſold 
retains the quality. Theſe, and all other feu- 
dal privileges, muſt be granted in the charter, 
not in the ſeiſin; for the ſeiſin is not intended 
to confer any new right, but merely for com- 
pleating fach right as is before given by the 
charter. | | | 

23. A charter, not perfected by ſeiſin, is a 
right merely perſonal, which does not tran{- 
ſer the property, (3- 1. 1.) and a ſeiſin of 
itſelf bears no faith, without its warrant : It 
is the charter and ſeiſin joined together, that 
conſtitutes the feudal right, and ſecures the 
receiver againſt the effect of all poſterior ſei- 
fins, even tho' the charters on which they 


8 proceed 
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proceed ſhould be prior to his; and ſtill more, 

againſt all qualities burdening his author's right 
contained in latent perſonal declarations or back- 
bonds, which have not been rendered litigious 

3 before his ſeiſin. 44 

24. No quality which is deſigned as a lien 

—_ or — . 5 feudal right, can be effec- 
in ſerted in tual againſt ſingular ſucceſſors, if it be not in- 
the inve- ſerted in the inveſtiture. By our former prac- 
ſtiture- tice, the burden mult have been fully expreſ- 
ſed in the ſeiſin, which is made public by the re- 

cord, F. 27, Nov. 1711, Lady Montboddo; 
but it was found, 26. Fuly 1737, creditors of 

Smith, that a general reference in the ſeiſin, to 

the burdens ſpecially contained in the charter, 

was ſufficient to make a real burden; for that the 

What bur- charter is truly a part of the inveſtiture. If the 
= Ae creditors in the burden are not particularly men- 

eemed _. : 

real. tioned, the burden is not real ; for no perpe- 
tual unknown incumbrance can be created upon 
lands, July 17 34, creditors of Maclellan. On 
the ſame principle, a faculty reſerved to the 
granter, to charge the lands with a certain ſum 
to be paid to any perſon he ſhall name, is not 
effectual againſt * ſucceſſors, if he does 
not properly exerciſe that faculty, by granting 
an heritable bond for the ſum, and giving ſeiſin 
thereon, 21. June 1737, Ogilvies. Where 
the right itſelf is granted with the burden of the 
ſum therein mentioned, or where it is declared 
void, if the ſum be not paid againſt a day cer- 
tain, the burden is real; but where the receiv- 
er is ſimply obliged, by his acceptance, to 
make payment, the clauſe is effectual only a- 
gainſt him and his heirs, P. Falc. 101. 
; b TI r. 4. 
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Eudal ſubjects are chiefly diſtinguiſhed by 
their different manners of holding, which 

were either ward, blanch, feu or burgage. 
Ward- holding, which is now aboliſhed by vpard. 
20. Geo. II. c. 50. was that, which was grant- holding. 
ed for military ſervice. Its proper reddendo was, 
ſervices, or ſervices uſed and wont ; by which 
laſt, was meant the performance of ſervice, 
whenever the ſuperior's occaſions required it. ys ori- 
As all feudal rights were — held by this ginally 
tenure, ward-holding was in dubio preſumed. preſumed. 
Hence, tho” the reddendo had contained ſome 
ſpecial ſervice, or yearly duty, the holding was 
preſumed ward, if another holding was not par- 
ticularly expreſſed. 

2. Feu-holding is that, whereby the vaſlal is peu-hold- 
obliged to pay to the ſuperior, a yearly rent in ing. 
money or grain, and ſometimes allo, in ſervices 
of a civil nature, as plowing, reaping, car- 
riages for the ſuperior's uſe, &. nomine feudi 
firmac. It has a ſtrong reſemblance to the 
Roman emphyteu/is, in the nature of the right, Its reſem- 
the yearly duty payable by the vaſſal, the pe- — 
nalty in caſe of not punctual payment, and the "as 
reſtraint frequently laid upon vaſſals by their 
feu-charters, not to alien without the ſuperior's 
conſent ; but all clauſes de non alienando, are 
now prohibited, by the foreſaid ſtatute for a- 
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boliſhing ward-holdings. This kind of tenure 
was introduced for the encouragement, of agri- 
culture, the improvement of which was con- 


ſiderably obſtructed, by the vaſſal's obligation 


to military ſervice. The ſtatute, which firſt 
mentions it, is, 1457, c. 71. tho! it appears to 
have been a tenure known in Scotland, as far 
back as leges burgorum, C. 100, 

3. Blanch-holding (not unlike the feudum 
Francum of the Lombards) is that, whereby the 
vaſſal is to pay to the ſuperior an eluſory year- 
ly duty, as a penny money, a role, a pair of 
gilt ſpurs, &-c. merely in acknowledgment of 
the ſuperiority, nomine albae firmae. This 
duty, where it is a thing of yearly growth, if 
it be not demanded within the year, cannot be 
exacted thereafter; and where the words, /z 
petatur tantum, are ſubjoined to the reddendo, 
they operate a releaſe to the vaſſal, whatever 
the quality of the duty may be, if it is not aſk- - 
ed within the year. The Lords of exchequer 
were by 1606, c. 14, 4 to exact mo- 
ney as the value of ſuch blanch-duties as are 
by the charter payable in kind. By our preſent 
practice, ſuch duties are uſually converted in 
the inveſtitures themſelves, to a certain ſum in 
money; but even where they are not, their va- 
lues continue to be exacted by the crown. 

4. Burgage- holding is that, by which bo- 
roughs royal hold of the ſovereign, the lands 
which are contained in their charters of erection, 


This, in the opinion of Craig, 81. §. 36., does 


not conſtitute a ſeparate tenure, but is a ſpecies 
of ward-holding ; with this ſpeciality, that the 
vaſlal is not a private perſon, but a communi- 
ty: And indeed, watching and warding, which 

: 18 


Tit. 4. of Holding. 141 


js the uſual ſervice contained in the redelendo of 
ſuch charters, might be properly enough ſaid, 
ſome centuries ago, to have been of the milita- 
ry kind. As the royal borough is the King's 
vaſſal, all burgage-holders hold immediately of 
the crown : The magiſtrates therefore, when 
they receive the reſignations of the particular 
burgeſſes, and give ſeiſin to them, act, not as 
ſuperiors, but as the King's bailies ſpecially au- 
thoriſed thercto by 1567, c. 27. 

5. Feudal ſubjects, granted to churches, 
monaſteries, or other ſocicties for religious or 
charitable uſes, are ſaid to be mortified, or 
granted ad manum mortuam ; either becauſe all 
caſualities muſt neceſſarily be loſt to the ſuperi- 
or, where the vaſlal is a corporation, which 
never dies; or becauſe the property of theſe 
ſubjects is granted to a dead hand, which can- 
not transfer it to another, The lands mortifi- 
ed in times of Popery to the church, were 
granted in puram eleemoſynam ; the only ſer- 
vices preſtable by the vaſſal were prayers, and 
ſinging of maſſes for the ſouls of the deceaſed, 
which approaches nearer to blanch-holding than 
ward. The purpoſes of ſuch grants having 
been, upon the reformation, declared fuper- 
{titious, the lands mortified were annexed to the 
crown: But mortifications to univerſities, ho- 
ſpitals, &-c. were not affected by that annexa- 
tion; and lands may, at this day, be mortified 
to any lawful purpoſe, cither by blanch or by 


feu-holding. 
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Fixed HE right of the ſuperior continues 
rights of I notwithſtanding the feudal 
ſuperiori- grant, unleſs in fo far as the dominium utile, or 


of property, is conveyed to his vaſlal : His infeft- 


ment in the lands ſubſiſts, and his heir is in- 
titled to be veſted, not in the ſuperiority only, 
but in the lands themſelves, of which his an- 
ceſtor had made over the property. Hence, 
he can ſue all real actions, concerning the lands, 
againſt every perſon, other than the vaſſal, or 
thoſe deriving right from him: ſee 19. Nov. 
1624. L. Lag. The ſuperiority carries a 
right to the ſervices, and annual duties, -con- 
| tained in the reddendo of the vaſlals charter. 
The year- The duty payable by the vaſlal js a debitum 
ly redden- fundi; i. e. it is recoverable, not only by a 
" is eb perſonal action againſt himſelf, but by a real 
um fundi. N g. , p | | 
action againſt the lands, The ſervices pre- 

{table by him, if they are annual, 2s plowing, 
cutting of corns or hay, &'c. muſt be exacted 
within the year, 30. Fan. 1624, L. Carnouſy, 
The ſervices of perſonal attendance, by hoſting, 
hunting, watching and warding, due by vaſ- 
aboliſhed, ſals, are aboliſhed, 1. Geo. I. &. 2. c. 54-3 
| and in lieu thereof, the ſuperior is intitled to a 
certain annual payment, to be fixed by the 

court of Seſſion, if the parties themielves can» 

not ſettle it. | 


Perſonal 
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2. Beſides the conſtant fixed rights of ſupe- 
riority, there are others, which, becauſe they 
depend upon uncertain events, are called ca- 
ſualities. The caſualities proper to a ward- 
holding, while that tenure ſubſiſted, were ward, 
recognition and marriage. The caſuality of 
ward is that, whereby the ſuperior was intitled 
to the full rent of the ward-lands, after the 
vaſſal's death, during the heir's minority; be- 
cauſe the heir, in that period, was incapable of 

rforming military ſervice. The written feu- 
dal law, which knew no ſuch caſuality, allow- 
ed the minor to ſerve by a ſubſtitute, Arg. 
lib. 2. feud. t. 26. verſ. ſi minori, S. F.; but 
it has obtained with us, as far back as Malcolm 
Mackenneth : And at firſt, it comprehended the 
office of tutor of law to the heir, the remains 
of which continued till the reign of J. VI., Cr. 
394. F- 13.—Skene, voce YVarda. 


3. The right ariſing to the ſuperior from 


this caſuality, could not be hurt by any debt or 
deed of the vaſſal, not conſented to by the ſu- 
perior. But, 1. If the ſuperior was charged 
by an adjudging creditor of his vaſſal to enter 
him, in conſequence of 1469, c. 37. the ward 
falling thercafter, by the death of the vaſſal and 
the minority of the heir, was burdened with 
the adjudger's debt. 2. By 1457, c. 71. the 
ward-vaſlals, holding of the crown, were al- 
lowed to ſubſet their lands in feu-holding ; and 
the feuars were ſecured againſt the ward of 
their immediate ſuperiors, on payment to the 
crown, of the yearly feu-duty contained in their 
charters, while the ward continued. Under 
colour of this act, the power of ſubfeuing was 
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aſſumed by the vaſſals of ſubject-ſuperiors: 
But theſe were prohibited to ſubfeu without 


the conſent of the fuperior, by 1606, c. 12. £ 


Or perpe- 
tual. 


Taxed 
ward. 


exp 


Recogni- 
tion, 


and the prohibition is extended to che crown- $ 
vaſlals, by 1633, c. 16. 

Ward was burdened with the charge of 
upholding the houſes, incloſures, &. in good 
condition during the heir's minority, and with 
an alimony to the heir, if he had no 3 
means of ſubſiſtence, 1491, c. 25.— 1535, c 


15. It was alſo affected with the terce due to 


the vaſſal's widow, and wholly excluded by 
the courteſy belonging to the ſurviving -huf- 
band of the laſt female vaſſal; for theſe, being 
the proviſions of law, were effectual without 
the ſuperior's conſent. It was ſometimes re- 
ſtricted by the inveſtiture, to a certain ſum to 
be paid annually by the minor heir, in place of 
the full rents: This was called taxed ward, and 
the other /ample ward; the taxed duties were 


2 debita fundi. Ward regularly expired at the 


heir's age of twenty-one years, it a male; in 
females, it laſted only till fourteen, which was 
the age at which women were marriageable by 
our old law; R. M. I. 2. c. 48. f. 1.—Skene, 
voce Vurda. In the caſe of co-heirefles, the 
ward determined at the eldeſt's age of fourteen ; 
for heirs portioners are proprietors pro indiviſo, 
and fo each of them is vaſſal in every part of 
the ward-lands. | 

5. Recognition was not ſimply a caſuality, 
but a total forfeiture of the ward-lands, ariſi ng 
to the ſuperior from the alicnation, by the vaſ- 
fal, of more than the half thereof to a ſtranger, 
without the ſuperior'* conſent. - By the feudal 


cuſtoms, it was only the part aliened which 


recognoſced, 
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recognoſced, lib. 2. feud. t. 38. It was o- 
riginally introduced, that the ſuperior might 
not, by the vaſlal's alienation of his lands, 
loſe the benefit of his ſervices, ib. I. 2. f. 52. 


§. 1. It took place in all ward-holdings, even 


taxed ; but in no other holding, without an ex- 
preſs clauſe in the charter. Legal alienations 
by adjudication, drew no forfeiture atter them; 
but all voluntary deeds, whereby the lands 
were either ſold or burdened, did infer it, as 
wadſets or rights of annualrent ; but not rights 
of warrandice, becauſe theſe are not preſent 
deeds of alienation. A right of annualrent, 
tho' granted over the whole ward-lands, infer- 
red no recognition, if the ſum thereby ſecured, 
did not exceed the half of their value; nor an 
improper wadſet, when the back-tack duty 
was not above the halt of the yearly rents, 7. 
July 1681, Hay. Where there was no right 
effectually aliened, e. g. if the charter or ſei- 
ſin were intrinſically null, recognition was not 
incurred. 

6. Alienation even by a minor vaſſal infer- 
red recognition; but a vaſſal, whoſe lands were 
ſubject to a right of redemption in favour of an- 
other, tho' he might, by alienation, forfeit the 
intereſt which he himſelf had in the ſubject, 
could not hurt the reverſer's right: Nor could 
deeds granted by a vaſlal inhibited, poſterior to 
the inhibition, hurt the right of the creditor 
inhibiter, 1686, c. 15. All were deemed 
{trangers to the vaſſal, but thoſe who were ali- 
oqui ſucceſſuri, i. e. thoſe, who, if they had 
ſurvived him, muſt neceſſarily have ſucceeded 
to him, tho” there had bcen no diſpoſition : Re- 
cognition was therefore incurred by the vaſlal' 
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alienation to his brother, tho' he was at that 
time next in ſucceſſion, becauſe the vaſſal might 
have afterwards had heirs of his own body, 
29. Fuly 1672, Lord Hatton; and by a wite's 
alienation to her huſband, Edg. 13. Fan. 1725, 
Sir Ja. Hall. | 
7. A purchaſer, buying from a ward-vaſſal 
the ſmalleſt part of his lands, was not ſecure 
without the ſuperior's confirmation; for, if 
the vaſſal ſhould have afterwards ſold what with 
the firſt purchaſe exceeded the half, both the 
firſt and laſt alienations, and all likewiſe that 
remained unſold, recognoſced to the ſuperior. 
The ſupe- The ſuperior's confirmation of an infeftment, 
rior'scon- tho? it ſecured the ſubject confirmed, againſt the 
— 8 effect of prior alienations, did not jhinder theſe 
gainſt it. prior alienations from being brought in com- 
uto with ſubſequent ones, ſo as to make the 
reſt of the ward-lands recognoſce. P. Falc. 
But a charter of novodamus to the vaſ- 
fal implied a confirmation of all prior deeds of 
alienation, and conſequently hindered them 
from being conjoined with alienations made 
after the novodamus, ſo as to infer recogni- 
tion, ibid. 

3 8. Marriage, or maritagium, was that ca- 
Caluality ſuality, by which the ward-fuperior was in- 

of marri- _. . | : 3 
age. titled to receive from the heir of his former 
vaſſal, after the age of puberty, a certain ſum 
as the value (avail) of his tocher: In ſome 
Single and Caſes, the ſingle avail was due; in others, 
double the double. This cafuality is no where menti- 
avail. oned in the feudal cuſtoms; but we have re- 
ceived it, as far back as the books of the Ma- 
jeſty, J. 2. c. 48.: It obtained only in ward- 
holdings, unleſs where there was a ſpecial clauſc 
in the charter importing it, In ſome charters, 
molt 
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moſt commonly in thoſe where the ward was 
taxed, the caſuality of marriage was alſo taxed 
to a liquid ſum, which in that caſe was debitum 
fundi, being of the fame nature with the taxed 
ward-duties. 

9. This caſuality took its riſe, chiefly from Single a- 
the right that the ſuperior was underitood to vail, when 
have over the perſon, as well as eſtate of the due: 
minor heir, 2. Att. c. 93.F. 2.: Anciently 
therefore it affected only minor heirs, who after 
puberty refuſed to marry upon the ſuperior's 
requiſition ; but afterwards, the ſingle avail be- 
came due, tho” the heir had been major at the 
death of his anceſtor, and he himſelf had died, 
neither married nor required by the ſuperior 
to marry, 3. Jan. 1677, Campbell. In the 
caſe of heirs portioners, only one marriage 
was due, becauſe hcirs portioners enjoy the 
eſtate pro indiviſo, as if they were but one per- 
ſon; tho” the contrary practice obtained in Sir 
Th. Hope's time, Min. Pr. 47. 48. Marri- 
age could not poſhbly fall, where the heir was 
married before the anceſtor's death, nor where 
he had died before puberty. The ſuperior's 
expreſs conſent to the heir's marriage, was con- 
ſidered as a renunciation of the caſuality, Dirl. 

434. | a 

10. In eſtimating the avail of marriage, the How ſti 

a mated. 
preciſe ſum got in tocher was not conſidered, 
but what the heir might from this fortune rea- 
ſonably expect. The court of Seſſion, anno 
1674, fixed the modification of the ſingle a- 
vail, to three years free rent of the vaſſal's eſtate, 
Dirl. 202; afterwards, they brought it down 
to two years, F. 7, Nov. 1701, Baird. The | a. 
double avail was due, where the ſuperior ha- , when 
N ving due: 


How e- 
ſtimated. 


Marriage 
was due 
only to 
the eldeſt 
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The King 
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ving offered a wife to the heir, who was in all 
reſpects his equal, the heir not only refuſed the 
woman offered, but married with another, 
Y. Att. c. 91. §. 2. and c. 93. At firit, the 
double avail was eſtimated at two ſingle avails; 
but by the later practice, it came to be fixed to 
three years free rent of the eſtate belonging to 
the vaſſal. And in the eſtimation of either of 
the avails, not the ward-lands only, but all the 
other free eſtate of the vaſſal was brought in 
computo, both heritable and moveable, 19, 
June 1630. Somervel; as it ſtood at the period 
when the heir firſt became marriageable. | 

11. Where a vaſlal held different ward-fees 
of different ſuperiors, the marriage was due 
only to one ſuperior, becauſe the heir could 
be married but once. In ſuch caſe, the ſupe- 


rior, from whom the vaſſal's anceſtors in blood 


had got the firſt feudal grant, was intitled to 
the caſuality, as eldeſt ſuperior, Q. Att. c. 94. 
fince he ought not to be cut out of his right, b 
the vaſſal's afterwards acquiring des. 
from another; but the ſovereign, who is the 
fountain of feudal rights, was always conſider- 
ed as the eldeſt ſuperior, tho” the grant by the 
crown to the anceſtor of the vaſſal whoſe mar- 
riage falls, ſhould have been poſterior to the 
rights of the vaſſal's other ward-holdings. It 
was enacted in favour of the crown-vaſſals, who 
ſhould get their holdings changed trom ward to 
feu or blanch, that they ſhould be exempted 
from the marriage that might be claimed 
from them by other ſuperiors, in the ſame man- 
ner as if the lands, whoſe holding was changed, 
had {till continued to be holden ward, 1661, c. 58. 
12. By 


Tit. 5. to the Supertor. 149 


12. By the late ſtatute, 20. Geo. II. for a- Ward-fees 
boliſhing ward-holdings, the tenure of the —_— 
lands, holding ward of the Crown, is turned d betber 
into blanch, tor payment of one penny Scots holding of 
yearly, /t petatur tantum; and the tenure of thecrown, 
thoſe holden of ſubjects, into feu, for payment 
of ſuch yearly feu-dury in money, victual. or 
cattle, in place of all ſervices, as thall be tixed 
by the court of Seſſion. The following rulcs 


have accordingly been ſettled by At S. 8. Feb. 


1749. In lands that are held ſimple ward of a 
ſubject, one per cent. of the rent is to be paid, Or of a 
as a yearly feu- duty on account of the marriage, ſubject, 
and one per cent. as the value of the other ca- 
ſualities conſequent upon ward-holding. Where 
the vaſſal holds other lands ward of the King, 
he is not liable in any feu-duty on account of 
the marriage : In lands holden taxed ward of a 
ſubject, two per cent. of the ſam taxed by the 
charters, 1s to be paid yearly, as the value of all 
the caſualities, whether the vaſſal holds other 
lands of his Majeſty or not. A doubt having 


ariſen, whether the principality-lands were in- 


cluded in this ſtatute, and in what manner the 
vallals holding of the Prince were to be recei- 
ved; an act paſſed, 25. Geo. II. c. 20. giving 
to the King the ſame powers that had been for- 
merly exerciſed by the Kings of Scotland over 
the lands of the principality, when there was 
no Prince; in conſequence of which, his Ma- 
jeſty, by a warrant under the Privy-Seal, Jan. 
1753, ſignified his pleaſure, that all lands, for- 
merly holden ward of the Prince, ſhould, for 
the tuture, be holden blanch. 

13. The only caſuality, or rather forfeiture, Irritancy 
proper to feu-holdings, is the loſs or tinſel of — 
the feu-right, by the neglect of payment of _— — 

| the nem. 


Or of the 


Prince. 
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the feu-duty for two full years. The act which 
eſtabliſhes this irritancy, 1597, c. 246. de- 
clares that all feuars ſo failing in payment, ſhall 
loſe their feu, in the ſame manner as if there 
had been an irritant clauſe in the right: - Yet 
ſubſequent practice has made a dittinction ; 
where there is no conventional irritancy, the 
vaſlal is allowed to purge the legal irritancy 
at the bar, that is, he may prevent the forfei- 
ture, by making payment before ſentence ; but 
where the legal irritancy is fortified by a con- 
ventional, he is not allowed to purge, unleſs 
where he can give a good reaſon for the delay 
of payment, 13. Feb. 1666, L. Wedderburn, 
or where the irritant clauſe has been doubtful- 

ly exprefled, 18. Feb. 1680, E. Mar. 
14. The caſualities common to all holdings 
are non-entry, relief, liferent-eſcheat, diſcla- 
Non · en- mation and purpreſture. Non entry is that ca- 
try, ſuality, which ariſes to the ſuperior out of the 
rents of the feudal ſubject, through the heir's 
neglecting to renew the inveſtiture, after his 
anceſtor's death. By the written feudal . law, 
the inveſtiture was neceſſarily to be renewed, 
upon every change, either of the ſuperior or 
vaſlal, lib. 2. feud. t. 24. pr.; but our cuſ- 
toms require no renoyation upon the death 
of the ſuperior. This caſuality was introdu- 
ced, that the ſuperior, while he was without a 
vaſſal, might be enabled to provide himſelf 
in a proper perſon to ſerve him; the heir 
— up- therefore, as ſoon as by entering he becomes ca- 
3 pable of ſerving his ſuperior, returns by our 
try. cuſtoms to the full enjoyment of his feu; 
| tho' by the feudal uſages, ibid. the heir, who 
| neglected 
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neglected to renew the inveſtiture for year 
and day, loſt his right for ever. 

15. The ſuperior is intitled to this caſuali- 
ty, not only where the heir has not obtained 
himſelf infeft, but where his retour or ſeiſin is 
ſet aſide upon nullities, 29. Feb. 1628, E. 
Nithiſdale; for a ſeiſin declared null is equal 
to none. From the death of the anceſtor, till 
the heir is cited by the ſuperior in a proceſs of 
general declarator of non- entry, the heir loſes 
only the retoured duties of his lands; and he 
loſt theſe by our former practice, tho? his de- 
lay had not been in the leaſt degree blameable, 
becauſe they were conſidered to fall as a condi- 
tion implied in the feudal right, and not as a 
penalty of tranſgreſſion: But reaſonable excuſes 
are now admitted to liberate the heir, even 


What 
non- entry 
duties are 
due before 
citation. 


from the retoured duties before citation, 29. 


June 1745, Chalmer. 

16. For underſtanding the nature of retour- 
ed duties, it muſt be known, that there was 
anciently a general valuation of all the lands in 
Scotland, deſigned both for regulating the pro- 
portion of public ſubſidies, and for aſc@taining 
the quantity of non- entry and relief - duties 
payable to the ſuperior; which appears by a 
contract betwixt K. R. Bruce and his ſubjects, 
anno 13 27, preſerved in the Advocates library, 
to have been ſettled at leaſt as far back as the 
reign of Alex. III. This valuation came in courſe 
of time, by the improvement of agriculture, and 
perhaps alſo by the heightning of the nominal 
value of our money downwards from the reign 
of Rob. III., to be thought much too low a 


fore, in all ſervices of heirs, the inqueſt came 
at 
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at laſt to take proof likewiſe of the preſent 
value of the lands contained in the brief, (quan- 
tum nunc valent) in order to fix theſe caſuali- 
ties. The firſt was called the old, and the o- 
ther the new extent. Tho” both extents were 
ordained 1474, C. 56. to be ſpecified in all re- 
tours made to the chancery upon brieves of in- 
queſt, yet by the appellation of retoured du- 
ties in a queſtion concerning caſualities, the 
new extent is always underitood. The old 
extent continued the rule for levying public 
ſubſidies, (ſce 1633, c. 1.) till a tax was im- 
poled by new proportions, by 1640, c. 34; 
and thereafter, in purſuance of a commiſſion 
appointed Auguſt 1649, c. 21. a valuation was 
made of all the lands in the ſeveral counties of 
Scotland, commonly called the valued rent, 
which fixed the proportions payable by each 
county ; and according to theſe, rhe Jand-tax, 
and molt of the other public burdens, have been 
levied ſince that time. 

17. In feu-holdings, the feu- duty is retour- 
ed as the rent, becauſe the feu- duty is preſumed 
to be, nd truly was at firſt, the rent. The 
ſuperiof therefore of a feu-holding gets no 
non- entry, before citation in the general decla- 
rator; for he would have been intitled to the 
yearly feu- duty, tho” the fee had been full, i. e. 
tho” there had been a vaſlal infeft in the lands. 
The ſuperior of teinds gets the fifth part of the 
retoured duty as non- entry, becauſe the law 


conſiders teinds to be worth a fifth part of the 


rent, (2. 10. 10.) In rights of annualrent which 
are holden of the granter, the annualrenter be- 
comes his debtor's vaſſal; and, as the annual- 
rent contained in the right is retoured valere 
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ſeibſum, the heir of the creditor, chile he con- 
tinued in non-entry, loſt the whole intereſt of 
the debt due to him: But by 1690, c. 42. an- 
nualrents are only to be retoured to the blanch 
or other duty contained in the right. As this 
act does not extend to the non- entry after ci- 
tation in the action of declarator, care is ge- 
nerally taken, in rights of annualrent, to libe- 
rate the creditor from all non- entries, by a ſpe- 


_ cial clauſe. 2 


18. It is becauſe the retoured duty is the in lands 
reſumed rent, that the non- entry is governed not for- 
by it. If therefore no retour of the lands in — 

non- entry can be produced, nor any evidence 
brought of the retoured duty, the ſuperior is 
intitled to the real, or at leaſt, to the valued 

rent, even before citation. But, if lands 

which have been retoured ſhall be ſold out in 

parcels, the non- entry of each parcel will be 
reſtricted to that particular proportion of the 
retoured duties, that ſuch parcel bears to the 

whole lands, 5. Feb. 1623, Ker. In lands And in 
formerly holden ward of the King, the heir, lands that 
in place of the retoured duties, is, by the act —_— 
20. Geo. II. c. 50. ſubjected only to the an- pe nt 
nual payment of one per cent. of the valucd crown. 
rent; which valuation therefore, as well as the 

old and new extents, is to be ſet forth in the 

retour. 

19. The heir, after he is cited by the ſupe- Non- en- 
rior in the action of general declarator, is fub- try duties 
jected to the full rents till his entry, becauſe after cita- 
his neglect is leſs excuſable after citation. The n. 
decree of declarator, proceeding on this action, 
intitles the ſuperior to enter into poſſeſſion, and 
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the citation. As this ſort of non- entry is pro- 
Are pro- perly penal, our law has always reſtricted it to 
perly pe- the retoured duties, if the heir had a probable 
8 reaſon for declining to enter, ſce Dirl. 273, or 
if he lay under any incapacity, 24. Fuly 1677, 
Lord Melvil,. or had ground to. believe that he 
held of another ſuperior, 22. Zan. 1706, Mait- 
land. While ward-holdings ſubſiſted, the 
1 wardatar, who had been in poſſeſſion of the 
* lands, in virtue of the ward, might, even with- 
l out declarator, continue his poſſeſſion after the 
| expiration of the ward, till the heir's entry, 
Non-en- (which was called non-entry ſubſequent to the 
an to ward); but if he had not attained poſſeſſion, he 
wand, was in the common caſe of other ſuperiors, 
What 2s to the non-entry. The retoured duties due 
non-entry before citation are debita fundi, which the ſu- 
duties are perior, as creditor, may recover by a poinding 
d:dita fun of the ground; but the right which he has to 
the full duties that fall after citation, is not as 
creditor, but as proprietor of the rents; in 

which character he can tnake the rents effectual, 
by a petitory action againſt tenants and intro- 

mitters, improperly called a ſpecial declarator. 
In what . 20. In boroughs, each particular burgeſs holds 
caſes non- of the King the ſpecial ſubject contained in his 
entry is infeftment, and therefore, by the general rule, 
not due. non- entry ought to take place againſt them, as 
it does againſt other vaſſals: Vet it is certain, 
that non- entry does not obtain in burgage hold- 
ings, Hope Min. pr. 96. becauſe the incorpora- 
tion of inhabitants holds the borough itſelf, 
i. e. the whole incorporated ſubjects, of the 
King; and there can be no non-entry due in 
lands granted to communities, becauſe there 
the vaſſal never dies: This covers the right 
| of 
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of particulars from non-entry ; for, if non-en- 
try be' excluded with regard to the whole, it 
cannot obtain with regard to any part. Nei- 
ther can non-entry fall, when the fee is full by 
infeftments of property, either flowing from, 
or confirmed by the ſuperior; or even by the 
reſerved liferent of the fiar. It is alſo exclu- 
ded, as to a third of the lands, by the terce du- 
ring tlie widow's life, and as to the whole of 
them, by the courteſy during the life of the 
huſband. But it is not excluded by a precept 
of ſeiſin granted to the heir, till ſeiſin be taken 
thercon. Nom entry falls by the vaſſal's reſign- 
ing his fee to the ſuperior in favour of a third 
party; and it continues, till ſeiſin be taken by 
the reſignatary, St. 3. 2. 12. A ſuperior in- 
feft, who is charged by the heir to enter him, 
is barred, per/onali exceptione, from the non- 
entry duties, ſo long as he refuſes to receive 


him: «Where the ſuperior is not entered, and 


ſo is not in a capacity to receive the heir, and 


yet refuſes to make up his titles upon a charge, 


he forfeits the non-cntry duties during his lite, 
1474, c. 58. : 

21. Three ſeiſins proceeding upon retours, 
or on precepts granted by the ſuperior to three 
conſecutive heirs, preſume that all preceeding 
non-entries are ſatisfied. A charter of novoda- 
mus imports a diſcharge of all caſualities incur- 
red prior to its date, 12. Feb. 1713, Erskine. 
Entry by the heir, on a precept voluntarily 
granted by the ſuperior, even without a novo» 
damus, imports a liberation from all bygone 
nomentries, incurred before the death of the 
immediate anceſtor, Sf. 4. 8. 7.; but charters 
or precepts by the ſuperior, upon charges di- 

PI rected 


Bygone 
non-en- 
tries how 
excluded. 


, 4 
2 * 


156% Of the Caſualities due Book II. 


rected againſt him, do not exclude his cla in 

for paſt duties, ſince theſe, being granted in 

obedience to the law, imply a reſervation of 

former claims. f 

22. Relief is that caſuality, which intitles 

the ſuperior to an acknowledgment or conſi- 

deration from the heir, for receiving him as 

vaſſal. It is called relief, becauſe, by the en- 

try of the heir, his fee is relieved out of the 

hands of the ſuperior. There is no mention 

of this caſuality, in the books of the feus; but 

by our ancient feudal cuſtoms, not only pro- 

per vaſſals, by whatever tenure they held, were 

liable in relief, R. M. I. 2. c. 71. but even 

naked poſſeſſors of lands, paid to their maſters 

upon their entry, a duty much reſembling it, 

. Att. c. 23.—Skene, voce Herezelda; fo that 

Whendue jt might be thought that feu-holding, when that 

in feu tenure came to be introduced, ought alſo to 
have been ſubject to it: Nevertheleſs, relief 

was found not due in feu-holdings flowing 

from ſubjects, unleſs where it was ſtipulated in 

the charter, by a ſpecial clauſe for doubling the 

feu-duty at the entry of an heir, 24. Nov. 

1736, E. Dundonald ; but in feu- rights, hold- 

en of the crown, our ancient law is obſerved; 

for the precept iſſuing from the chancery for 

infefting the heir, directs the Sheriff to take 

ſecurity for the relief, tho? there ſhould be no 

ſuch clauſe in the charter. The ſuperior can 

recover this caſuality, either by a pbinding of 

It is debi- the ground, as a debitum fundi, or by a per- 

fumfundi. ſonal action againſt the heir, who, if the lands 

hold of the crown, is ſubjected, by his taking a 

precept of ſeiſin from the chancery, tho” he 

ſhould not infeft himſelf upon it, 12. March 

od of © R 
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1628, L. Lauriſton. In blanch and feuhold- How eſti- 
ings, a year's blanch or feu-duty is due in name mated. 
of relief, beſide the current year's duty pay- 
able in name of blanch or feu-tarm. In ward- 
holdings, the ſuperior, if he was in poſſeſſion by 
the ward, continued another year in poſſeſſion 
on account of the relief; otherwiſe, he was in- 
titled only to the retoured duty. No compo» 
- ſition or abatement of the relief- duties can be 
given to the crown's vaſſals, 1587, c. 73. 

23. Eſcheat (from echeoir, to happen or fall) Eſcheat. 
anciently ſignified any caſuality or forfeiture, 
by which a right fell from the proprietor, or 
accrued to another, Q. Att. c. 48.; but it has 
been ſince reſtricted to that ſpecial forfeiture 
which falls through a perſon's being denounced 
rebel. It is either ſingle or liferent. Single Single 
eſcheat, tho” it does not accrue to the ſuperi- Eſcheac. 
or, muſt be explained in this place, becauſe of 
its coincidence with liferent. 

24. After a debt is conſtituted, either by a 
formal decree, or by regiſtration of the ground 
of debt, which to the ſpecial effect of exe cu- 
tion, is in law accounted a decree; the creditor 
may obtain letters of horning, iſſuing from the Letters of 
ſignet, commanding meſſengers to charge the horning. 
debtor to pay or perform his obligation, within 
a day certain. Where horning proceeds on a On what 
forma] decree of the Seſſion, the time indulged number of 
by law to the debtor is fifteen days; if upon a days they 
decree of the commiſſion of teinds, it is ten, Pl * 
1633, c. 8. By our former law, horning on a 
charge of ten days followed upon the decrees 
of all inferior judges, 1593, C. 177.— 1606, 
c. 10. ; but by our preſent practice, on fifteen, 
which is poſſibly owing to a miſinterpretation of 
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6112, c. 7. Yethorning {till proceeds on admiral 
decrees upon ten days, according to the directi- 
ons of 1609, c. 15. Where it proceeds on a re- 
giſtred obligation, which ſpecifies the number 
of days, that number mult be the rule; and, if 
no preciſe number be mentioned, the charge 
mult be given on fifteen days, which is the term 
of law, unleſs where ſpecial ſtatute interpoſes; 
as in bills, upon which the debtor may be char- 
ged on ſix days, 1681, . 20. 
Their exe- 25. The meſſenger mult execute theſe letters, 
cution. (and indeed all ſummonſes) againſt the debtor, 
either perſonally, or at his dwelling-houſe ; and, 
if he get not acceſs to the houſe, he mult ſtrike 
fix knocks at the gate, and thereafter affix to it a 
copy of his execution, 1540, c. 75. If payment 
| be not made within the days mentipned in the 
Form of horning, the meſſenger, after proclaiming three 
— oyeſſes at the market - croſs of the head borough 
bol the debtor's domicile, and reading the letters 
there, blows three blaſts with a horn, by which 
the debtor is underſtood to be proclaimed rebel 
to the King, for contempt of his authority; after 
which, he mult affix a copy of the execution to 
the market-croſs : This is called the publication 
of the diligence, or a denunciation at the horn. 
Where the debtor is not in Scotland, he muſt 
be charged on ſixty days, and denounced at the 
market-croſs of Edinburgh, and pier and ſhore 
| of Leith. 
Its conſe= 26. Denunciation, if regiſtred within fifteen 
quences. days, either in the Sheriff's books, 1579, c. 
75. or in the general regiſter, 1600, c. 13. as 
drew after it the rebel's ſingle eſcheat, 7. e. the 
forfeiture of his moveables to the crown. So 
ſevere a penalty, with the character of rebel, 
affixed 


ö 
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affixed to denunciation on civil debts, was pro- 


bably owing to this, that anciently letters of 


horning were not granted, but to enforce the 


performance of facts in one's own power, Books 


S. 1. March 1561; and, when afterwards they oy 


came to be iſſued upon liquid debts, 1584, c. 
139. the legiſlature neglected to ſoften the pe- 
nalry : in ſo much, that thoſe who were de- 
nounced even for debt, might be put to death 
with impunity, till 161 2. c. 3. Perſons denoun- 
ced rebels have not a perſona ſtandi in judicio; 
they can neither ſue nor defend in any action, 
Falc. vol. 2. 113. But this incapacity, being 
unfavourable, is perſonal to the rebel, and can- 
not be pleaded againit his aſſigney. | 

27. Perſons cited to the court of Juſticiary 
may be alſo denounced rebels for not giving ſe- 
curity or not appearing; which denunciations 
muſt be made at the head-borough of the coun- 
ty where the court is held, and regiſtred fif- 
teen days thereafter in the books of adjournal 
of the Juſticiary, 1584, c. 140. Single eſcheat 
falls without denunciation, upon ſentence of 
death pronounced in any criminal trial; and by 
ſpecial ſtatute, upon one's being convicted of 
certain crimes, tho” not capital; as perjury and 
bigamy, 1551, c. 19. deforcement and breach 
of arreſtment, 1581, c. 118. and uſury, 1597, 
c. 247. By the late act aboliſhing wardhold- 
ings, the caſualities both of ſingle and liferent 
eſcheat are diſcharged, when proceeding upon 
denunciation for civil debts ; but they are till 
continued, when they ariſe from criminal cauſes. 
All moveables belonging to the rebel at the time 


of his rebellion, (whether proceeding upon de- 


nunciation, or ſentence in a criminal trial), and 
all 


Denuncia- 
tion in cri- 
minal ca- 


ſes. 


S. eſcheat 
may fall 
without 
denuncia- 
tion. 


* 


Eſcheat 
upon 
debts, 
now diſ- 


charged. 


Subjects 


falling by 


S. eſcheat - 
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all that ſhall be afterwards acquired by him un- 

Bonds til relaxation, fall under ſingle eſcheat. Bonds 
bearing in · bearing intereſt, becauſe they continue heritable 
3 quoad fiſcum by 166 t, c. 32. fall not under 
3 it; nor ſuch fruits of heritable ſubjects as become 
due after the term next enſuing the rebellion, 

theſe being reſerved for the liferent-eſcheat. 

But tacks Tacks or leaſes, tho” they are heritable as to 
do. ſucceſſion, (2. 2. 2.) fall under it, unleſs they 
be liferent-tacks, 1617, c. 15. and even life- 
rent=tacks, and all other liferent-rights, in the 

perſon of an aſſigney, fall as ſingle eſcheat; 

28. Our former law allowed the Treaſury to 

levy the eſcheat-goods ſammarily, 1579, c: 7 5. 
without hearing the perſon denounced upon 

any objections that might have been competent 

to him; but by the later practice, the right of e- 

ſcheat is not compleat till declarator ; whether 

the King retains it to himſelf, or whether, as is 

moſt common, he gitts it to a- donatary, 8. 

Nov. 17 10, Borthwick :' Every creditor there- 

fore of the rebel; whole debt was contracted be- 

fore rebellion, and who has uſed diligence before 
declarator, is preferable to the donatary; in fo 

much that an arreſtment uſed before declarator, 

tho? not compleat by a furthcoming, is effectual 

againſt him, 19. Feb. 1667, Glen. But the 

eſcheat cannot be affected by any debt contract- 

ed, nor by any voluntary deed of the rebel after 
rebellion, tho' ſuch deed has been granted in 
ſecurity of a debt prior thereto; ſince other- 

wiſe, the rebel would have it in his power to 
evacuate the eſcheat. Where the rebel was 
before rebellion obliged to grant a right to his 
creditor, the right granted after rebellion, in 

Ig conſequence 


Tit. 5. to the Superior. 161 


conſequence of the prior obligation, is not con- 
ſidered as voluntary; becauſe he might have 
been compelled to it. Voluntary payment, 
by the rebel before declarator, of debts con- 
tracted before the rebellion, is, from the favour 
of commerce, ſuſtained againſt the donatary, 
10. Dec. 1673, Feiteh. The right of eſcheat 
is, in every caſe, burdened with the debt of that 
creditor, on whoſe horning the eſcheat fell, 
1592, c. 143.; but the crown's power over it, 
is not reſtrained in favour of any other creditor, 
1551 c. 7.—1579, c. 75. | 

29. The rebel, if he cither pays the debt Letters of 


| 


to charged for, or ſuſpends the diligence, may relaxati- 
5. procure letters of relaxation from the horn, on. 

on which, if publiſhed in the ſame place, and re- 

ent giſtred fifteen days thereafter, in the ſame regi- 

be- {ter with the denunciation, 1579, c. 75. have 

1er the effect to reſtore him to his former ſtate ; * 

ö but they have no retroſpect, as to the move- 

8. ables already fallen under eſcheat, without a 

re- ſpecial clauſe for that purpoſe. 

e- 30. The rebel, if he continues unrelaxed for Liferent- 
re year and day after rebellion, is conſtrued to be cheat. 
ſo civilly dead: And therefore, where he holds þ 
r, any feudal right, his ſuperiors, as being with- 

ll out a vaſlal, are intitled, each of them, to the 

he rents of ſuch of the lands belonging to the re- 

* bel as holds of himſelf, during all the days of tlie 

er rebePs natural life, by the caſuality of liferent- 

in eſcheat; but where the denunciation proceeds 

r- upon treaſon or proper rebellion, the liferent 

to falls to the King, 1535, c. 32. 

as 31. The liferent eſcheat of an apparent heir, To whom 
is falls to the ſuperior of the lands, as if the heir this right - 
in were entered: For his neglect. ought to be nei- —_ 
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ther profitable to himſelf, nor hurtful to his ſu- 
perior. The liferent of a purchaſer of lands 
not infeft, cannot fall by this caſuality; for, 
till his right be compleated by ſeiſin, he can 
have no ſuperior : The rents therefore of ſuch 
lands, while the rebel is unrelaxed, fall to the 
King, who, by the rebellion, has right to all 
the rebel's moveable eſtate, that is not appro- 
priated to liferent-eſcheat, 22. Fuly 1675, 
Menzies contra Kennedy. In feudal rights 
which require no ſeiſin, the liferent accrues to 
him who would have been ſuperior in the right, 
had it required ſeiſin. By this rule, the life- 
rent-eſcheat of a widow having a right of 
terce, or of a huſband having a right of cour- 
teſy, falls to the ſuperior of the lands liferent- 
ed, Hope, ( Horning) 12. July 1622, Maxwel; 
and the eſcheat of miniſters glebes and ſtipends, 


to the King: And it would appear, that, by the 


fame principle, the liferent-eſcheat of a liferent- 
rack, ought to fall to the proprietor of the 
ground from whom the tack flowed. 

32. It is that eſtate only, to which the rebel 
has a proper right of liferent in his own perſon, 


that falls under his liferent-eſcheat. A liferent- 


infeftment therefore, or a liferent-tack, when 
aſſigned, falls not under the aſfſigney's liferent- 
eſcheat, but his ſingle ; becauſe the aſſigney has 
fuch right, only during his cedent's life, not 
his own, (2. 9. 24). Hence if we ſhall ſuppoſe 
the liferent of the ſubvaſſal to fall firſt, and 
then that of the vaſſal; the ſubvaſſal's life- 
rent, after it has accrued to the vaſſal, muſt 
make a part of that vaſſal's ſingle eſcheat, and 
fo goes to the King; becauſe the vaſſal's right 
to the ſubvaſſal's liferent, does not depend on his 
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own life, but on that of the ſubvaſſal: But if 
the liferent- eſcheat of the vaſſal ſhould fall firſt, 
and thereaſter that of the ſubvaſſal, the ſubvaſ- 


ſal's eſcheat muſt go, as lifereut, to his mediate 


ſuperior, who, by coming in the place of the im- 
mediate one, has the ſame right to the ſubvaſ- 
ſal's liferent, that ſuch immediate ſuperior would 
have had, if he had not been diſabled from ta- 
king it, by his being year and day rebel, 26. 
Feb. 1623, Sibbald.— 24. July 163 2, Rule. 

33. Tho' neither the ſuperior, nor his dona- x; is con- 
tary, can enter into poſſeſlion in conſequence of ſtituted 
this caſuality, till decree of declarator; yet that without 
decree, being truly declaratory, has a retroſpect, Geclarator. 


and does not ſo properly confer a new right, as 
declare the right formerly conſtituted to the ſu- 


perior, by the civil death of. his vaſſal. Hence, witch whar 
all charters or heritable bonds, tho' granted debts it is 
prior to the rebellion, and all adjudications, burdened. 
tho? led upon debts contracted before that pe- 
riod, are ineffectual againſt the liferent, unleſs 
ſeiſin be taken thereon (in curſu rebellionis), 
within year and day of the pranter's rebellion, 
after which he becomes civiliter mortuus, 28, 
Nov. 1710, Ld. Al. Hay. 

4. Here, as in ſingle eſcheat, no debt con- 
tracted after rebellion can hurt the donatary, 
at what time ſoever the diligence thereupon, 
or the rights granted for its ſecurity, may have 
been compleated; nor any voluntary right grant- 
ed after that period, tho! in ſecurity or fatisfac- 
tion of prior debts. Tho' the ſuperior's right Donata- 
be fully eſtabliſhed by the lapſe of year and day, s Tight 
yet it is the decree of declarator upon the pitt, — 
which firſt veſts that right in the donatary, 88 
that before remained with the ſuperior; ſee 19. 

June 
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Rules of June 1669, Scot ; hence, in a competition be- 
1 tween two donataries, the gift firſt declared, 
gifts of tho” laſt in date, is preferable. Where neither 
ſiferent. Of the donataries have obtained decree, he is 
preferred, whoſe ſummons was firſt executed, 
31. Fan. 1635, L. Renton. All other things 
being equal, priority in date is the rule of pre- 
ference. il * 

Difference 35. In other caſualities, as ward, non- entry, 
betwixt recognition, Cc. the ſuperior is not obliged to 
1 acknowledge any right affecting the feu, which 
other ca- 15 not either confirmed by himſelf, or eſtabliſhed 
ſualities. by law, becaufe where the caſuality ariſes from 
the genuine nature of the feudal grant, his right 
to it cannot be impaired by any fact of his vaſ- 
fal : But liferent-eſcheat is burdened with all 
rights granted before, and compleated in the 

courſe, of the rebellion, tho? not confirmed 
the ſuperior ; becauſe that caſuality is not ſo na- 
tural to feudal rights as the others, and is only 
ſuperinduced upon the feudal plan by our ſpecial 

cuſtoms. =o 
—_— 36. Gifts, whether of ſingle or liferent e- 
5 hear. ſcheat, when granted for the behoof of the re- 
bel himſelf, are null, as being ſimulate, i. e. in- 
tended for a cover to the rebel againſt his cre- 
ditors, 1592, c. 145. This ſtatute preſumes 
5 ſimulation, from the rebel's being ſuffered by the 
donatary, to poſſeſs the eſcheat goods by himſelf 
or near relations; yet a gift may be taken, 
without challenge, directly to the rebel's ſon, 
if ſuch ſon can prove himſelf creditor to his fa- 
ther. A preſumption of ſimulation alſo ariſes from 
the gift's being obtained at the rebel's expence, 
or by his intereſt ; but this may, where the 
| do- 


— = 
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donatary is creditor, he elided by his own oath, 
12. Dec. 1673, Dickſon. Not only fecond do- 


nataries, but the creditors of the rebel, may ob- 


ject ſimulation againſt a gift, if their debts were 
contracted prior thereto; ſee 10. Jan. 1712, 
White, and the deciſions there referred to. 
The rebel himſelf may, after relaxation, be con- 
{tituted donatary; but ſuch gift is conſidered 
ſimply as-an extinction of the caſuality, confu- 


ſione ; and cannot exclude the creditors from the 


ſubject of the eſcheat. 


37. Diſclamation is that caſuality, whereby Diſclama- 
a vaſſal forfeits his whole feu to his ſuperior, if tion. 


he diſowns or diſclaims him without ground, 
as to any part of it, R. M. I. 2. c. 63. F. 6. 9. 
Purpreſture draws likewiſe a forfeiture of the 


whole feu after it, and is incurred by the vaſ- ſture. 


ſal's incroaching upon any part of his ſuperior's 


property, or-attempting by building, incloſing, 


or otherwiſe, to make it his own, R. M. I. 2. 
c. 74. S. 1. 8.—1600. c. 5. In both theſe 
fcudal delinquencies, the leaſt colour of excuſe 
ſaves the vaſſal. 


38. All grants from the crown, whether Signa- 
charters, pifts of caſualities, or others, procced tures. 


on ſignatures which paſs the ſignet. When 
the King reſided in Scotland, all ſignatures were 
ſuperſcribed by him; but, on the acceſſion of 
Fa. VI. to the crown of England, a cachet or 
ſeal was made, having the King's name en- 
graved on it, in purſuance of an act of the Pri- 
vy Council, 4. pr. 1603, with which all ſig- 
natures were to be afterwards ſealed, that the 
Lords of exchequer were impowered to pals; 
and theſe powers are transferred to the court 


of exchequer, which was eſtabliſhed in Scotland 


after 


Great ſeal. 
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after the union of the two kingdoms in 1707, 
(1. 3. 17.) Grants of higher conſequence, as 
remiſſions of crimes, gifts proceeding upon for- 
feiture, and charters of novodamus, muſt have 
the King's ſign manual for their warrant. 

39. If lands holding of the crown were to 
be conveyed, the charter paſſed, before the uni- 
on of the kingdoms in 1707, by the great ſea] 


of Scotland; and now by a ſeal ſubſtituted in 
place thereof, by 1707, c. 7.5. 24. Grants 


of church dignities, during epiſcopacy, paſſed al- 
ſo by the great ſeal; and the commiſſions to all 
the principal officers of the crown, as Juſtice 


Clerk, King's Advocate, Solicitors, &. do fo 


at this day. The form of expeding charters un- 
der the great ſeal, is diſtinctly ſet forth, H. Min, 
Pr. 86.— 89. All rights which ſubjects may 


tranſmit by ſimple aſſignation, the King tranſ- 


Privy ſeal. 


mits by the privy ſeal; as gifts of moveables, 


or of caſualities that require no ſeiſin. The 


Quarter 
Lal. 


The uſe of 
ſcals. 


quarter ſea], otherwiſe called the teſtimonial of 
the great ſeal, is appended to gifts of tutory, 
commiſſions of brieves iſſuing from the chancery, 
and letters of preſentation to lands holding of 
a ſubject, proceeding upon forfeiture, baſtardy 
or ultimus haeres. While the practice continu- 
ed, of writing charters, and their precepts of 
ſeiſin, upon ſeparate parchments, this ſeal was 
appended to precepts, procceding on fuch char- 
ters as had paſſed the great ſeal. ite A 
40. Seals are to royal grants, what ſubſcri 
tion is to rights derived: from ſubjects, - and 
give them authority: They ſerve alſo as a check 
to gifts procured ( ſubreptione vel obreptione) 
by concealing the truth, or expreſling a falſe- 
hood ; for, where this appears, the gift may be 
ſtopped 


"+8 
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, ſtopped before paſſing the ſeals, tho' the ſigna- 
as ture ſhould have been ſigned by the King. By 
r- 167 2, c. 7. all rights paſſing under the great 
ve or privy ſeal, muſt be regiſtred in the regi- 
: ſters of the great or privy ſeal reſpedtive, be- 
to fore appending the ſeal. 
ni- | 
eal | 
in ; 72 
ats TI T. 6. Of the Right which the Vaſſal ac- 
* quires by getting the Feu. 
a 
Ice 
fo NDER the dominium utile which the Dominun 
m- J vaſlal acquires by the feudal right, is com- ile. 
in. prehended the property of whatever is conſider- What is 
ay ed as part of the lands, whether of houſes, —_— 
n- woods, incloſures, & c. above ground; or of coal, nder it. 
es, limeſtone, minerals, c. under ground. Mills une 
he have by the generality of our lawyers been 
of deemed a ſeparate tenement, and ſo not carried 
ry, by a charter or diſpoſition, without either a 
ry, ſpecial clauſe conveying mills, or the erection 
of of the lands into a barony. It muſt be admit- 
dy ted, that a mill is capable to be made a ſepa- 
m- rate tenement by ſeparating it from the lands 
of by a diſpoſition, ſince it is, in that caſe, ſuſcep- 
vas tible of a ſeiſin; but, before ſuch ſeparation, 
ar- it is entirely quaeſtio voluntatis, whether it will 
be carried by a conveyance of the lands: And 
ip- it is certain, that, if a proprietor builds a mill 
nd on his own lands, it will be carried by his en- 
ck tail or by a retour, without mentioning it. If 
2 the lands diſponed be aſtricted, or thirled to 
ſe- another mill, the purchaſer is not allowed to 
be build a new corn-mill on his property, even 


ed thoꝰ 


Dove- 


cotes. 


Regalia. 
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tho? he ſhould offer ſecurity, that it ſhall not 
hurt the thirle; which is introduced for pre- 
ventingdaily temptations to fraud, Nez Coll. 54. 

2. Proprietors are prohibited to build dove- 
cotes, unleſs their. yearly rent, lying within 
two miles thereof, extend to ten chalders of 
victual, 1617, c. 19. : All dovecotes are pre- 
ſumed to have been built before this prohibi- 
tion, if the contrary be not proved. A pur- 
chaſer of lands, with a dovecote, is not obhged 
to pull it down, tho? he ſhould not be qualified 
to build one in terms of the act; but, if it be- 
comes ruinous, he cannot rebuild it, 19. Jan. 
1731, Kinloch, The right of brewing, tho? 
not expreſſed in the grant, is implied in the na- 
ture of property, P. Falc. 14.7 as are alſo the 
rights of fiſhing, fowling and hunting, in ſo far 
as they are not reſtrained- by ſtatute. Steel- 
bow-goods, i. e. corns, ſtraw, cattle or inſtru- 
ments of tillage, delivered by a landlord to the 
tenant upon his entry, for the like in quantity 
and quality, to be redelivered to him at the 
end of the leaſe, paſs with the lands to the pur- 
chaſer, if the purchaſe be made by a rental ; 
for, as the tenant has been thereby enabled to 
give an higher rent, for which the purchaſer 
is preſumed to pay a juſt price, the purchaſer 
would loſe that very rent for which he has paid, 
if the ſteel-bow-goods were not eſteemed part 
of his purchaſe : But, in a bargain which is 
made without reference to a rental, the ſteel- 
bow, which is in itſelf a moveable ſubject, is 
not carried by the diſpoſition, . 

3. There are certain rights — 
quent on property, which are deemed to be reſer- 
ved by the crown as regalia, unleſs they on 

cially 
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ot cially conveyed. Gold and filver mines are Gold and 
Oo of this ſort: The firſt univerſall»; and the o- ſilver 
4. ther, where three half pennies of ſilver can be e. 
0 extracted from the pound of lead, 1424, c. 12. 
in (three half pennies in the reign of Za. 1. is e- 
of qual to about two ſhillings five pennies of our 
e- preſent Scots money, according to Mr Ruddi- | 
Jo man Pref. to Diplom. Scot. p. 82.). Theſe 
i- were, by our ancient law, annexed to the crown; 
ed but, by an unprinted act, 1592, Ne. 12. they 
ed are diſſolved from it; and every freeholder 
e- (that is, as to this queſtion, every proprietor, 
N. tho” he thould hold his lands of a ſubject, 8. Dec. 
0” 1739, D. Argyll) is intitled to a grant of the 
la- mines within his own lands, with the burden 
he of delivering to the crown a tenth of what ſhall 
ar be brought up. This unprinted ſtature men- 
el- tions allo tin and copper mines, as if theſe were 
u- inter regalia. 6 
he 4. Salmon-fiſhing is likewiſe a right un- Salmon— | 
ty deritood to be reſerved by the crown, if it be fiſhing, 
he not expreſsly granted; but forty years poſlefſion 
ir- thereof, where the lands are either erected in- 
13 to a barony, or granted with the general clauſe 
to of fiſhings, eſtabliſnes the full right of the ſal- 
ſer mon-fiſhing in the vaſſal. A charter of lands, Foreſtry. 
ſer within which any of the King's foreſts lie, 
id, does not carry the property of ſuch foreſt to 
art the vaſſal. in charters granted with the right 
* of a free foreſtry, the yaſſal was intitled to 
el- the privileges belonging to a King's foreſt, 
is which ſee in 1592, c. 128.—1594, c. 210. 

"Theſe were fo grievous to the neighbouring 
ſe- proprietors, that the court of Zeſſion gave their 
er- opinion for apply ing to the crown, againſt the 
e- | Y future 
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future erection of lands into a foreſtry, 24. 
June 1680, M. Athole. 

Res pub- F. All the ſubjects, which were by the Ro- 
— du. man law accounted res publicae, as rivers, high- 
24 . . 
lia. ways, ports, c. are, ſince the introduction of 

feus, held to be inter regalia, or in patrimonio 

inctþis ; and hence, incroachment upon a 
highway is ſaid to infer purpreſture, R. M. J. 

| 2. c. 74. §. 1. No perſon has the right of a 
Right of a free port without a ſpecial grant, which im- 
free port. plies a power in the grantee to levy anchor- 
age and ſhore-dues, and an obligation upon him 

to uphold the port in good condition. In this 

claſs of things, our forefathers reckoned forta- 

lices, or ſmall places of ſtrength, originally built 

for the defence of the country, either againſt 

foreign invaſions, or civil commotions ; but 

theſe now paſs with the lands in every charter. 

The privilege of barony, tho? it carries no right 

of itſelf to the regalia without a ſpecial grant, 

has the effect to tranſmit from the vaſſal to his 

heir or ſingular ſucceflor, ſuch of them as the 

vaſſal himſelf had formerly a right to, 15. Jan. 

1668, E. Argyll. | 

Pertinents. 6. The vaflal acquires right by his grant, 
not only to the lands themſelves, but to all 

that has been poſſeſſed forty years as pertinent 
thereof. But, 1. If the lands in the grant are 

marked out by ſpecial limits, the vaſſal is cir- 
cumfcribed by the tenor of his own right, 

which excludes every ſubje& without theſe li- 

mits, from being pertinent of the lands, 17. 

Nov. 1671, Young. 2. A right by an expreſs 
infeftment is preferable, caeteris paribus, to one 
acclaimed only as pertinent. 3. Where nei- 

ther party is infeft per expreſſum, the mutual 
promiſcuous 


Tit. 6. vn getting the Feu. 171 


promiſcuous e by both, of a ſubject as 
ol 


ertinent, reſolves into a commonty of the ſub- 


ject poſſeſſed: But, if one of the parties has 


exerciſed all the acts of property of which the 
ſubject was capable, while the poſſeſſion of the 
other was confined to paſturage only, or to 
caſting feal and divot, the firſt is to be deemed 
ſole proprietor, and the other, to have merely 
a right of ſervitude. 

7. As barony is a nomen univerſitatis, and 
unites the ſeveral parts contained in it, into one 
individual right, the genera] conveyance of a 
barony carries with it all the different tenements 
of which it conſiſts, tho' they thould not be 
ipecially enumerated (and this holds even 
without erection into a barony, in lands that 
have been united under a ſpecial name, 23. 
March 1622, Ld. Borthwick.). Hence like- 
wile, the poſſeſſion by the vaſſal of the ſmalleſt 

art of the barony-lands, preſerves to him the 
right of the whole. 

8. The vaſſal is intitled, in conſequence of 
his property, to levy the rents of his own lands, 
and to recover them from his tenants, by an 
action for rent before his own court; and 
from all other poſſeſſors and intromitters, by 
an action of — and duties before the Sheriff. 
He can alſo remove from his lands, tenants 
who have no leaſes, and he can grant tacks or 
leaſes to others. A tack is a contract of lo- 
cation, whereby the uſe of land or any other 
immoveable ſubject, is ſet to the, leſſee or 
tackſman for a certain yearly rent, either in 
money, the fruits of the ground, or ſervices. 
It ought to be reduced into writing, as it is a 
right concerning lands; tacks therefore, that 

are 
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are given verbally, ro endure for a term of 

Verbal years, are good againſt neither party, for more 

tack. than one year, 16. Fuly 1636, Keith* An 

obligation to grant a 4 is as effectual againſt 

the granter, as a formal tack. A liferenter, 

having a temporary property in the fruits, may 

grant tacks to endure for the term of his own 
liferent. 

What is 9. The tackſman's right is limited to the 

included fruits which ſpring up annually from. the ſubject 

th of ſet, either naturally, or by the induſtry of the 

tack. tackſman; he is not therefore intitled, to any of 

the growing timber above ground, and far leſs 

to the minerals, coal, clay, &c. under ground, 

the uſe of which conſumes the ſubſtance, 15. 

Tacks, Feb. 1668, Colgulioum. Tacks are, like other 

lb contracts, perſona] rights in their own nature, 

ſelves per- and conſequently ineffectual againſt ſingular 

ſonal, ſucceſſors in the lands, whoſe right intitles then 

to remove tenants from their own property, 

notwithitanding any tack they may have got 

Are now from the former proprietor. To make tacks 

in certain real, they were ſometimes executed of old in the 

reſpects form of charters, and perfected by ſeiſin; but 

real rights. all racks were, by 1449, c. 17. for the encou- 

ragement of agriculture, declared effectual to the 

tackſman for the full time of their endurance, 

into whoſe hands ſoever the lands might come. 

Requiſites 10. To give a written tack the benefit of 

— real this ſtatute, it muſt mention the ſpecial tack- 

dauty payable to the proprictor, which, tho? 

ſmall, if it be not eluſory, ſecures the tackſman; 

It muſt be and it muſt be followed by poſſeſſion, which 

followed ſupplies the want of a ſeiſin: If therefore the 

— ſetter (or leſſor) ſhall be diveſted of the pro- 

perty before the term of the tenant's entry, _ 

| rac 
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tack is not good againſt a ſingular ſucceſſor; 
for a tenant can have no poſſeſſion on his tack 
till that term, Dirl. 346. If a tack does not ex- 
preſs the term of entry, the entry will com- 
mence at the next term after its date, agreea- 
bly to the rule, quod pure debetur, praeſenti 
die debetur. If it does mention the 11h, 2. e. 
the term at which it is to determine, it is good 
for one year only; but, if the intention of par- 


ties to continue it for more than one year, 
ſhould appear from any clauſe in the tack, e. g. 


if the tenant ſhould be obliged to lead annually 


a certain quantity of coals, it is ſuſtained for 


two years, as the minimum, 22. Nov. 1737, 
Ridpath. Tacks granted to perpetuity, or 
with an indefinite 11h, fall not under the ſta- 
tute, Gilm. June 1666, Dobie. If a tack has 
the eſſential characters of a contract, it is effec- 
tual againſt the granter and his heirs; tho? it 
ſhould have none of the ſolemnities neceſſary 
to bring it within the ſtatute, e. g. tho? it were 
granted for perpetuity, 26. July 1631, Crich- 
ton, or were not cloathed with poſſeſſion. 

11. Tho' this act mentions only tacks of 
land, cuſtom has by analogy extended it to 
tacks of mills, ſalmon-fiſhings and colieries, all 
which are ſubjects fundo annexa ; but tacks of 
houſes within borough do not fall within the 
act, becauſe theſe are, by the more common 
practice, ſet from year to year, F. 5. Feb. 
1680, Rae, cited in Dictionary, vol. 2. p. 417. 
The ſtatute does not deſend the tackſman a- 
gainſt the landlord's ſuperior, when the fee o- 
pens to him by non-entry ; for the ſuperior is 
not bound to regard any deed of his vaſſal, not 
conſented to by himſelf ; but, upon the heir's en- 


try, 


And the 
iſh muſt be 
definite. 
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try, the tackſman's right, which before lay dor- 
mant, revives, and continues for as many years, 
as the tack had to run when he was firit exclu- 
ded. The ſame doctrine obtained in ward. 
A clauſe 12. If the tack-dury be made payable, not 
of retenti- to the ſetter himſelf, but to one of his credi- 
on, if good . , 
— 2 tors; or if the tackſman be allowed retention 
gular ſuc- thereof, by his leaſe, in payment of a debt due 
ceſſors. to himſelf by the ſetter, ſuch clauſe is unavail- 
able againſt ſingular fucceſſors; for., the ſtatute 
was only deſigned to ſecure tackſmen in their 
poſſeſſions, not the creditors to whom the tack- 
duty might be made payable. The contrary 
doctrine would render tacks equal to rights of. 
wadſet, and conſequently, as tacks need not be 
regiſtred, would deſtroy the ſecurity intended 
for purchaſers by the records: Singular ſucceſ- 
ſors therefore can, in ſuch caſe, ſue the tackſ- 
men for the duties contained in their tacks; 
but where the tackſman himſelf is the creditor, 
the clauſe of retention will defend him, as to all 
rack-duries prior to litiſconteſtation, or other 
legal interpellation, Falc. vol. 1. 240. Tacks, 
being quodammodo real rights, intitle the 
tackſman to puxſue action of mails and duties, 
or of removing, againſt poſſeſſors; and, if he 
has been ſeven years in poſſeſſign upon his tack, 
he has the benefit of a poſſeſſory judgment, 
whereby he may continue his poſſeſſion, even a- 
_ painſt one having a preferable right, till his 
| tack be formally reduced, 4. 1. 25. 
Tacks are 13. Tacks neceſſarily imply a delectus her- 
Aricki juris. fynge, a choice by the ſetter of a proper per- 
ſon for his tenant. Hence the conveyance of a 
rack, which is not granted to aſſignees, is inef- 
fectual without the landlord's conſent. A right 
| of 
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of tack, tho” it be heritable, falls under the ius 
mariti, becauſe it cannot be ſeparated from the 
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labouring cattle and implements of tillage, which 


are moveable ſubjects, Fan. 1734, Hume. A 
tack therefore granted to a ſingle woman falls 
by her marriage, becauſe the marriage, which 
is a legal conveyance thereof to the huſhand, 
cannot be annulled. This implied excluſion of 


alligneys, is however limited to voluntary, and 


does not extend to neceſſary aſſignments, as an 
adjudication of a tack by the tackſman's credi- 
tor; but a tack, expreſsly excluding aſſigneys, 
cannot be carried even by adjudication, Falc. 
vol. 1. 217. Literent-tacks, becauſe they im- 
port a higher degree of right in the tackſman, 
than tacks for a definite term, may be alligned, 
unleſs aſſigneys be ſpecially excluded: Theſe 
therefore, when granted to a woman, do not 
fall by marriage, tho” Craig aſſerts the contrary, 
279. $. 6. 

14. It is not a fixed point, whether a tackſ- 
man may ſubſet the lands, without an expreſs 
power of ſubſetting. Lord Stair, 2. 9. 22. 
and Mackenzie, hi. t. affirm he cannot; but 


it was adjudged, Harc. 955. that he might, 


even where the tack excluded aſſigneys per ex- 
preſſum ; far more ought he to have this power, 
where the excluſion of aſſigneys is only implied. 
A ſubtack requires the fame ſolemnities, and 
has the ſame effects, as a principal tack : It de- 
tends againſt ſingular ſucceſſors ; and the prin- 
cipal tackſman cannot, by renouncing his tack 
to the ſetter, hurt the right of the ſabtackſinan. 
An aſſigney to a tack is perſonally liable to the 
ſetter for the current tack-duties, while his aſ- 
ſignation ſubſiſts; but without extinguiſhing 

the 
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the obligation on the original tackſman. A 
ſubtackſman may pay his tack-duty to the prin- 
cipal tackſman whoſe tenant he is; but the ſet- 
ter is preferable on it, in as far as it remains 
ina? in a competition with the other credi- 
tors of the principal tackfman, 31. Zan. 1665. 
Anderſon. | 
15. If neither the ſetter nor tackſman ſhall 
roperly diſcover their intention, to have the 
tack diſſolved at the term fixed for its expira- 
tion, they are underſtood, or preſumed, to have 
entered into a new tack upon the ſame terms 
with the former, /. 14. loc. cohd.; which is 
called tacit relocation, and continues till the 
landlord warns the tenant ro remove, or the te- 
nant renounces his tack to the landlord : This 
obtains alſo in the caſe of moveable tenants, who 
poſleſs from year to year without written tacks. 
In judicial tacks ſet by the court of Seflion, 
where cautioners are always interpoſed, tacit re- 
location cannot ſubſiſt on the ſame footing with 
the written tack, becauſe the cautioners in theſe 
tacks are looſed from their engagement, at the 
expiration of the term to which they had bound 
themſelves ; neither is there any deed of the 
court, by which their conſent to continue ſuch 
tack can be inferred, for they are not in uſe to 
warn their tackſmen to remove: Judicial tackſ- 
men are therefore accountable as factors, after the 
expiration of their tacks, Dec. 1719, Bethune. 
16. Rentals (now ſeldom uſed) were a ſort of 
liferent-tacks, arg. 1587, c. 68. granted, ei- 
ther to the lineal ſucceſſors of the antient poſ- 
ſeſſors, or to thoſe whom the landlord deſigned 
to favour as ſuch, for the old tack- duty. Theſe 


tackſmen had the name of kindly tenants or 


rentallers. 
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rentallers; and at their entry they paid a cer- 
tain ſum, as a preſent to the landlord for their 
right, more or leſs, according to the cuſtom of 
the barony, If the rental was not delivered in 
writing to the rentaller, it could not operate 
againſt ſingular ſucceſſors; but an inrollment 
of the tenant as a rentaller, in the landlord's 
rental book, was effectual againſt the landlord 


himſelf, and his heirs. A rentaller who aſſign- A rental- 
ed his right without the landlord's conſent, was ler who 


puniſhed tor his ingratitude, by the forfeiture 


a igns, 
forfeits hiz 


of his rental; whereas, in common tacks, the rental. 


aſſignation is only null, except in the caſe of a 
legal aſſignation by marriage, which infers a 
forteiture, becauſe the marriage cannot be an- 


nulled. Where the rental was granted to the How long 
rentals 
endure. 


rentaller perſonally, it was found to laſt, only 
during the joint lives of the ſetter and rentaller, 
5. Fuly 1625, Ayton; contrary both to the na- 
ture of liferent-tacks, and to the opinion of 
J. Stair, 2.9. 20. Where it was granted to the 
rentaller and his heirs, it determined upon the 
death of the firſt heir, 13. March 163 2, Ahan- 
nay, conformable to J. 14. C. de uſufr. 


17. In tacks of land, the ſetter is commonly oblipati- 


bound to put all the houſes and office-houſes, ne- 
ceſſary for the farm, in good condition at the 
tenant's entry; and the tenant muſt keep them, 
and leave them ſo at his removal. But in tacks 
of houſes, the ſetter muſt not only deliver to 
the tenant the ſubject ſet, in tenantable repair 
at his entry, but uphold it in that repair, during 
the whole years of the tack; and, if it ſhould 
become inſufficient before the ith, tho' with- 
out the ſetter's fault, the tack-duty muſt either 
be entirely remitted, or ſuffer an abatement, 
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in proportion to the damage ſuſtained by the 
tenant, 2. Fan. 1667, Hamilton.—P. Falc. 

D097: Np e ER. 

Obligati- 18. A tenant, if his landlord ſhould refuſe the 
ons on the victual- rent, when offered in due time, is liable 
tackſman. only for the prices, as fixed for the Sheriff fiars 
of that year; buy if he has not timeouſly of- 

fered his rent fn kind, he muſt pay the value 

at the ordinary prices of the country; and 

over and above, make good to the heritor the 
damages incurred by him through the not de- 

livery, e. g. by his being diſabled from per- 
forming a contract with his victual merchant. 

If the inclemency of the weather, inundation, 

or calamity of war, ſhould have brought upon 

In caſe of the crop an extraordinary damage (plus quam 
ſterility. folerabile), the landlord had; by the Roman law, 
no claim for any part of the tack-duty: If the 
damage was more moderate, he might exact the 

full rent, J. 25.F. 6. locati. It is no where 
defined, what degree of ſterility or devaſtation 

makes a loſs not to be born; but the general 

rule of the Roman law ſeems to be made ours, 

As to pu- by Dirl. 108. Tenants are obliged to pay no 
blic bur- ceſſes nor public burdens, to which they are 
dens. not bound by their tacks; but the law itſelf 
divides the burden of the ſchoolmaſter's ſalary, e- 

qually between the proprietor and tenant, 1696, 

c. 26. Clauſes were formerly thrown into 

As to ſer- moſt tacks, obliging tenants to ſervices inde- 
vices. finitely, under the name of arriage and carriage, 
or ſervices uſed and wont; but, by the act a- 
boliſhing ward-holdings, tenants are exempted 

from all ſervices, that ſhall not be ſpecially men- 

tioned, either in their tacks, or in a 2 
writing; except mill- ſervices, which continue 

as formerly. 4 


1 9. Tacks 
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19. Tacks may be evacuated during their — 
ON O 

tacks, du- 
ring tht ir 
currency. 


currency, 1. In the ſame manner as feu- rights, 
by the tackſman's running in arrear of his tack- 
duty for two years together. This irritancy, 
tho' it was, by our former practice, triable 
only by the court of ſeſſion, may now be de- 
clared before the Judge-ordinary, by Act. S. 


14. Dec..17 56. but it may be prevented, by 


the tenant's making payment at the bar before 
ſentence. 2. Where the tenant either runs in 
arrear of one year's rent, or leaves his farm un- 
laboured at the uſual ſcaſon, the Judge- ordinary, 


when applied to by the proprietor, is required by 


the ſaid At. S. to ordain the tenant to give 
caution for the arrears, and for the rent of the 
five following crops, if the tack ſhall ſubſiſt fo 
long;- otherwiſe, to decern him to remove, as 
if the tack were at an end. 3. Tacks may 
be evacuated at any time, . by the contrary con- 


ſent of parties, e. g. by the tackſman's renunci- 


ation accepted by the proprietor; but verbal re- 
nunciations may be reſiled from. | 

20. The tenant, who intends to quit his 
poſſeſſion at the ith of his tack, ought to deliver 
a written renunciation thereof to his landlord, 
forty days before the term of Mit ſumday at, or 
immediately preceding the iſh. The landlord, 
when he wanted to remove a tenant whoſe tack 
was expiring, or who poſſeſſed without a tack, 
might, by our old cuſtom, upon a previous ver- 
bal notice given to him, eject him vis facti, 
the very day after the term at which he was 


obliged to remove, Cr. 268.5. 4. But by 1555, 


c. 39. the tenant, upon a precept ſigned by the 


| landlord, muſt be warned forty days preceeding 


the term of Whitſunday before deſcribed, per- 
ſonally, 


Upon 
their de- 
termina ; 


tion. 
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ſonally, or at his dwelling-houſe, to remove 


at that term, with his family and effects. 
This precept muſt be alſo executed on the 
ground of the lands, and thereafter read in the 
pariſh-church where the lands lie, after the 
morning ſervice, and affixed to the moſt patent 
door thereof, Whitſunday, tho' it be a move- 
able feaſt, is, in queſtions of removing, fixed to 
the fifteenth of May, by 1690, c. 39. In warn- 
ings from tenements within borough, it is ſuffi- 
cient that the tenant be warned forty days be- 
fore the iſh of the tack, whether it be Mit- 
ſunday or Martinmas, 21. Nov. 1671, Kid- 
del. ; and in theſe, the ceremony of chalking 
the door is ſuſtained as warning, when pro- 
ceeding upon a verbal order from the proprietor, 
tho' without the warrant of a magiſtrate, 24. 
June 1709, Barton. 

21. This proceſs of warning was preciſely 
neceſſary for founding an action of removing 
againſt tenants, till the above quoted Act. S. 
14. Dec. 1756, which leaves it in the option 
of the proprietor, either to uſe the order preſcri- 
bed by 1555, c. 39, or to bring his action of 
removing before the Judge-ordinary ; which if 
it be called forty days before the ſaid term of 
Whitſunday, hall be held as equa] to a warn- 
ing. Where the tenant is bound, by an ex- 
preſs clauſe pf his tack, to remove at the iſh 
of it without warning, ſuch obligation is, by 
the ſaid act, declared to he a warrant for letters 
of horring, upon which, it the landlord charge 
his tenant forty days before the ſaid Whitſun-. 
day, the judge is authoriſed to eject him within 
fix days after the term of removing ſtipulated 
by the tack, 

22, Actions 
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22. Actions of removing might, even be- Extraor · 


fore this act, have been purſued without any 


i.e, perſons who had ſeized the poſſeſſion by 
force, or who without any legal title had in- 
truded into it, after the laſt poſſeſſor had given 
it up. 2. Againſt poſſeſſors who had a naked 
tolerance. 3. Againſt tenants who had run in 
arrear of rent during the currency of their tacks, 
P. Falc. 13.—4. Againſt ſuch as had fold their 
lands, and yet continued to poſſeſs after the 
term of the purchaſer's entry; for ſuch poſſeſ- 
ſion is without a title. Upon the ſame ground, 
warning was not required, in removings againſt 
poſſeſſors of liferented lands, after the death of 
the liferenter who died in the natural poſſeſſion: 
But if he poſſeſſed by tenants, warning was ne⸗ 
ceſſary againſt thele tenants, that they might 
have time to look out for new farms, Cr. 270. 
$. 13. —16. Feb. 1628, Thomſon; as it alſo 
was, againſt the repreſentatives of a liferent 
tackſman, after the tackſman's death, 13. Feb. 
1630, IL. Rowallan. _ 

23. A landlord's title in a removing, let it 
be ever fo lame, cannot be challenged by a te- 
nant whoſe tack flows immediately from him ; 
but, if he is to inſiſt againſt tenants, not his 
own, his right mutt be perfected by infeftment, 
unleſs it be ſuch as requires no infeftment, as 
terce, &. The ſeiſin itſelf is a ſufficient title, 
againſt tenants who cannot ſhew a better; but, 


if the defender has a real right in the lands, 


the purſuer muſt alſo produce the relative char- 
ter. The ſeiſin muſt be dated prior to the pre- 
cept of warning; otherwiſe the precept will be 
null, as granted a non habente poteſtgtem, 


and 


dinary ac- 
Againſt viti 8 Mr tions of 
previous warning, 1. Againſt vitious poſſeſſors, emoring. 


The land- 
lord's title 
in a remg- 


ving. 
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aäancd conſcquently,.. the removing alſo which 
is founded on it; but, if an apparent heir be 
infeft on his ſervice, before citation in the 

removing, his bare right of apparency will ſup- 
port the previous warning, 28. July 1637, E. 
Haddington. If a proprietor is to remove a 
tenant, whoſe right is derived from one who 
has been in poſſeſſion, he ought to make that 
perſon a party to the ſuit. 

24. The defender, in a removing, muſt, be- 
fore offering any defence which is not inſtantl 
verified, give caution to pay to the ſetter the 
violent profits, if they ſhould be decreed againſt 
him, 1555, c. 39. Theſe are fo called, becauſe 
the Jaw: conſiders the tenant's poſſeſſion after 
the, warning, as violent. They are eſtimated, 
in tenements within borough, to double the 
rent; and in lands, to the higheſt - profits the 

purſuer could have made of them, by poſſeſſing 
them cither by a tenant, or by himſelf. 

25, If the action of removing ſhall be let fall, 
or if the landlord ſhall, after uſing warning, ac- 
cept of rent from the tenant, for any term ſub- 
ſequent to that of the removal, he is preſumed 
| to have changed his mind, and tacit relocation 
Decrees'of takes place. All actions of removing againſt 
res the principal or original tackſman, and decrees 
againſt thercupon, if the order be uſed, which is ſet 
alligneys. forth /upr. $. 21., are, by the act of Sederunt, 

1756, declared to be effectual againſt the aſ- 

ſigneys to the tack, or ſubtenants. 
The land-. 26. The landlord has, in ſecurity of his tack- 
zord's hy- duty, over and above the tenant's perſonal ob- 
pothec in ligation, a tacit pledge or hypothec, not only 
Sue kraits. in the fruits, as he had by the Roman law, J. 
7. Hr. in quib, caus. pign. contr,—l. 61.5.8, 
| de 


Violent 
profits. 


Effet of 
warning 

not inſiſt- 
ed in. 
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de furt., but in the cattle paſturing on the ground. 


The corn, and other fruits, are hy pothecated for 
the rent of that year whereof they are the crop, 
Mackenzie, h. t. §. 12.; for which they re- 
main affected, tho” the landlord ſhould not uſe 
his right for years together, 25. Fuly 1623, Hay. 
In virtue of this hypothec, the landlord can, 
1. Retain the corns upon the ground, tho' a 
creditor of the tenant ſhould have legal dili- 
gence, ready to be executed againſt them by 
poinding. If the poinding be attempted be- 
fore the term of payment of the tenant's rent, 
the landlord may ſtop it, unleſs ſuihcient ſecurity 
be offered to him for that year's rent, 21. Jan. 
1737, Craufurd: And if the tack-duty be pay- 
able in victual, the ſecurity muſt be offered for 
the tenant's ſpecifical delivery of the farm-bolls, 
Falc. vol. 1. 252. Tho' the poinder ſhould 
leave corns on the ground, ſuthcient for an- 
ſwering the rent, the landlord may ſtop the di- 
ligence; becauſe what is ſo left, may be de- 
{troyed or carried off, before the term of pay- 
ment, till which term the landlord cannot make 
it his own : But he is not at liberty to ſtop a 
creditor's poinding after the term, if ſufficiency 
of corns be left for the rent; becauſe he can 
then appropriate what it ſo left to his own 
payment. 

27. This hypothec intitles the landlord, 2. 
To recover all corns that are carried off from 
the tenant, either by legal diligence, or vo- 
luntary purchaſe. Tho' a tenant, who is liable 
in ſilver rent, cannot well pay it, but by the 
fale of his corns, the landlord's right extends 
in practice, even to that caſe; and our older 
deciſions carried it ſtill farther, againſt purcha- 
ters in public markets, 29. March 1639, Hay, 

contrary 


Its effets 
either by 


retention, 


Or reco- 
very of the 


COrn's 
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contrary both to equity and public policy. The 


Either via landlord may bring back the corns, without 


fatti, 


Or by a 
common 
action. 


the authority of a judge, if he uſe his right de 
recenti, 11. Dec. 167 2, Crichton; unleſs where 
a creditor has made them his own by compleat 
legal diligence, 24. June 1745, Curry. But 
in every caſe where the landlord has not exer- 
ciſed his right of recovery immediately, he 
mutt make it good by a common proceſs, 

28. The whole cattle on the ground, con- 


Hypothec ſidered as a quantity, are hypothecated for a 


on cattle. 


Hypothec 
on indecta 
et illata. 


year's rent, one after another ſucceſſively. 
The landlord may apply this hypothec for pay- 
ment of the paſt year's rent, at any time Wich- 
in three months from the laſt conventional term 
of payment, K. 76, after which it ceaſes for 
that year. As the tenant may increaſe the ſub- 
ject of this hypothec, by purchaſing oxen, 
ſheep, Cc. fo he can impair it, by ſelling part of 
his ſtock; but if the landlord ſuſpects the te- 
nant's management, he may, by ſequeſtration 
or poinding, make his right, which was before 
general upon the whole ſtock, ſpecial upon e- 
very individual. A ſuperior has alſo a hypo- 
thec for his feu-duty, of the ſame kind with 
that juſt explained, Mackenzie, h. t. §. 12. 
29. In tacks of houſes, breweries, ſhops and 
other tenements, which have no natural fruits, 
the furniture and other goods brought into the 
ſubject ſet (inveda et illata), are hypotheca- 
ted to the landlord for one year's rent, 7. Dec. 
1630, Dick: But the tenant may by ſale impair 
this hypothec, as he might that of cattle in 
rural tenements ; and indeed, in the particular 
caſe of a ſhop, the tenant rents it for no other 
purpoſe, than as a place of ſale. 


Tit, 72 
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Tit. 7. Of the Tranſm of Rights, by 
Confirmation and Reſignation. 


univerſal ſucceſſors, as heirs ; or to ſingu- 

r ſucceſſors, i. e. thoſe who acquire by gift, 
purchaſe, or other ſingular title. This laſt Tranſmiſ⸗- 
fort of tranſmiſſion is either voluntary, by fion of feu- 
diſpoſition ; or neceſſary, by adjudication. 27 

2. By the firſt feudal rules, no ſuperior could 
be compelled to receive any vaſlal in the lands, 
other than the heir expreſſed in the inveſtiture; 
for the ſuperior alone had the power of aſcer- The vaſ- 
taining, to what order of heirs the fee grant- _ — 
ed by himſelf was to deſcend, F. 24. Feb. 10 ns 
1685, Cleland. Hence Craig juſtly maintain- lar fuccebs 
ed, that no vaſſal could limit the defcent for. 
of his feu, to any new order of heirs, with- 
out the ſuperior's conſent, p. 344. F. 20. 

But this right of refuſal in the ſuperior was re- 
ſtrained, 1. In the caſe of creditors appriſers or 
adjudgers, whom ſuperiors were obliged to re- 
ceive upon payment of a year's rent, 1469, 
c. 37.—1672, c. 19. 2. In the caſe of pur- 
chaſers of bankrupt eſtates, who were put on 
the ſame footing with adjudgers, by 1681. 
c. 17. joined with 1690, c. 20. The Crown ] 
refuſes no voluntary diſponee, on his paying a j 
compoſition to the Exchequer, of a ſixth part 
of the valued rent. i 

3. Notwithſtanding the general rule above- 1 
mentioned, indirect methods were in practice 
fallen upon, to compel ſuperiors to receive all 
ſingular ſucceſſors; e. g. by the vaſſal-diſponetr's 

A granting 


A Vaſſal may tranſmit his feu; either to 
a 
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granting bond to the diſponee, who thereupon 
adjudged the lands: And now, by 20. Geo. 
Is now II. for aboliſhing wardholdings, the legiſlature, 
more ab- looking upon vaſlals as proprietors, and not 
2 merely at beneficiaries, has directed ſuperiors 
er J. to enter all ſingular ſucceſſors, who ſhall have 
got from the vaſſal a diſpoſition, containing 
pgs of reſignation; they always recei- 
ving the fees or caſualities that law intitles 
them to, on a vaſlaPs entry, i. e. a year's rent. 
As this was enacted, merely for the more ex- 
peditious making up of the titles of purcha- 
ſers, without recurring to the former tedious 
methods, it does not ſeem to lay ſuperiors un- 
der the neceſſity of entering incorporations, 
by which the whole caſualities of ſuperiority 
would be for ever loſt to them. 
Baſe diſ- 4. Diſpoſitions, to be holden of the diſponer, 
poſitions. are tranſmiſſions only of the property, the ſu- 
periority remaining as formerly. This fort does 
not neceſſarily require a confirmation by the ſu- 
perior, becauſe his vaſſal continues the ſame, 
notwithſtanding the ſubaltern right granted to 
the ſubvaſſal ; but, becauſe the ſubvaſſal's pro- 
perty is expoſed to the hazard of all the ca- 
fualities falling by his immediate ſuperior, 
Confirma- where confirmation 1s not adhibited, it is com- 
tions of monly applied for; and, when granted, it ſe- 
— bis. eures againſt all ſuch caſualities as entirely car- 
cler ry off, or exhauſt the property, e. g. forfeiture, 
effect. recognition, c.; but can hardly be explained 
into a renunciation by the ſuperior, of his o- 
ther caſualities ariſing from the nature of the 
feudal contract, which infer only a temporary 
right to the rents, or to any part thereof, St. 
2. 3. 28, 


Fo 
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5. Baſe rights, 2. 3. 8. had by our ancient 
law as ſtrong effects as public; but as they might, 
before eſtabliſhing the regiſters, have been 
kept quite concealed from all but the — 
and receiver, it was enacted for the ſecurity 
of purchaſers, by 1540. c. 105. that whoever 


urchaſed lands on an onerous title, and attain- 


cd poſſeſſion thereof, ſhould be preferred to per- 
ſons claiming under a private right, tho! it 
ſhould bear a date prior to his. Tho” the © 
poſition runs by the words of the {ſtatute be- 
rween onerous rights cloathed with poſſeſſion, 
and private rights, the act was ſo explained by 
cultom, that an onerous and public right, whe- 
ther followed by poſſeſſion or not, was prefer- 
red to a private right not followed by poſſeſſion. 
Where the baſe right came to be cloathed with 
poſſeſſion, it was eſteemed effectual from that pe- 
riod ; becauſc the preſumption of ſimulation ari- 
ſing from its latency was thereby taken off: And 
indeed, after the act 1617, which ordained the 
regittration of all deeds, private as well as pu- 
blic, the moſt flender acts of poſſeſſion were 
admitted in ſupport of the baſe right. As this 
diſt inction, which was no longer neceſſary at- 
ter the eſtabliſhment of our records, rendered 
the rights of lands extremely precarious, by 
frequently reſting them on an uncertain proof 
by witneſſes, of the diſponec's poſſeſſion, all 
infeftments are by 1693. c. 13. declared to be 
for the future preferable, according to the 
dates of their ſeveral regiſtrations; with out re- 
ſpect to the former diſtinctions of baſe and 
public, or of being cloathed and not cloathed 
with poſſeſſion. 

6. Difpoſitions 


Baſe rights 
poſtponed 
to public 
by our 
former 
law. 


That di- 
ſtinction 
is now 
taken off. 
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Public 6. Difpoſitions to be holden of the granter's 
rights. ſuperior may be perfected, either by confirma- 
tion, or reſignation; and therefore, they ge- 
nerally contain, both precept of ſeiſin and procu- 
ratory of reſignation. When the receiver is 
to compleat his right in the firſt way, he takes 
ſeiſin upon the precept; but ſuch ſeiſin is ineffe- 
Confirma- ctual without the ſuperior's confirmation; for 
tion of the diſponee cannot be deemed a vaſſal, till the 
ſuperior receive him as ſuch, or confirm the 
holding. This confirmation uſed formerly 
to be adhibited by the ſuperior, upon the back 
of the charter or diſpoſition granted by the 
vaſſal; but, ſince the acts impoſing certain du- 
ties upon ſtamped paper and parchment, is al- 
ways written in a'charter apart, in which the 
ſuperior recites at full length the charter con- 
firmed, and then ſubjoins his own confirmation 
or ratification thereof. By the uſual ſtyle in 
the tranſmiſſion of lands, the diſpoſition con- 
Seiſin ta- tains an obligation and precept of infeftment, 
ct both @ me and de me, in the option of the diſ- 
bothene Ponee; upon which, if ſeiſin is taken inde- 
and de me, finitely, it is conſtrued in favour of the diſ- 
how con- ponee, to be a baſe infeftment, becauſe a pu- 
Arved. blic right is null without confirmation: But, 
if the receiver ſhall afterwards obtain the ſu- 
perior's confirmation, it is conſidered, as if it 
had been originally a public right; ſee 15. 

July 1680, B. of Aberdeen. 
Contirma- 7. Where two ſeveral public rights of the 
tions of ſame ſubject are confirmed by the ſuperior, 
. their preference is governed by the dates of the 
their pre- confirmations, not of the infeftments con- 
ference. firmed; becauſe it is the confirmation which 
compleats a public right. This was ſpecially 
$7 Wk provided 
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provided in the caſe of confirmations from the 
crown, by 1578, c. 66.; but the reaſon of 
the rule applies to all confirmations, whether 
flowing from the. crown or a ſubject-ſuperior; 
and therefore that ſtature muſt be conſidered 
merely as declaratory, and not as having in- 
troduced any new rule. In confirmations from 
the crown, it is the charter firſt paſſing the 
ſeals that is preferred, becauſe the ſcals are in 
place of the royal ſuperſcription, 26. Feb. 1680, 
L. Clackmannan; unleſs he, who has preſented 
the firſt ſignature, has been obſtructed in com- 
pleting his right, by the indirect methods or 
nimious diligence of a competing party, 6. 
Dec. 1678, Mill. 3 
8. Tho' a public right becomes by the ſu- 
perior's confirmation valid from its date, St. 2. 
3. 28., yet if any mid impediment interveen 
betwixt that period and the confirmation, to 
hinder the two from being conjoined, e. g. if the 
granter of a public right ſhould afterwards grant 
a baſe right to another, upon which ſeiſin is ta- 
ken before the ſuperior's confirmation of the 
firſt, the confirmation will have effect only 
from its own date, and conſequently the baſe 
right firſt compleated, will carry the property 
of the lands, preferable to the public one, 
9. Reſignation is that form of law, by which 
a vaſſal ſurrenders his feu to his ſuperior ; and 
it is either ad perpetuam remanentiam, or in 
favorem. In reſignations ad remanentiam, 
where the feu is reſigned, to the eftect that it 
may remain with the ſuperior, the ſuperior, 
who before had the ſuperiority, comes by the 
reſignation, to have alſo the property of the 
lands reſigned ; And as his infeftment in the 
lands 


Prefer» 
ence in 
conſirma- 
tions from 
the crown. 


Effect of 
confirmas 
tion, 


Reſignati- 


ON, 


Ad perpe- 


luam res 
manenti. 
am. 
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lands ſtill ſubſiſted, notwithſtanding the right 
by which he had given his vaſſal the property, 
therefore, upon the vaſſal's reſignation, the FM 
perior's right of property revives, and is con- 
ſolidated with the ſuperiority, without the ne- 
ceſſity of a new infeftment; ſo that reſignations 
ad remanentiam are truly extinctions, not tranſ- 
miſſions of a right. The property returns by 
this reſignation to the ſuperior, with all the 
How bur- burdens charged upon it by the vaſſal, which 
dened. could have affected any ſingular ſucceſſor, as 
feus, tacks, rights of annualrent, &c.; for the 
ſuperior's voluntary accepting of the reſigna- 
tion from the vaſſal, implies a confirmation of 
all theſe. The reaſon has been already given, 
why it is otherwiſe, when the fee returns to 
the ſuperior in virtue of any feudal caſuality, 
2. 5. 25. This fort of reſignation was not or- 
dained to be recorded by the a& 1617, for re- 
giſtring real rights; which omiſlion, becauſe 
it weakened the ſecurity of ſingular ſucceſſors, 

is now {upplied by 1669,: c. 3. 
Keſignati- 19. Reſignations in favorem, are made, not 
on in fa- with an intention, that the property reſigned 
geren. ſhould remain with the ſuperior, but that it 
ſhould be again given by him, in favour either 
of the reſigner himſelf, or of a third party: 
They have not therefore the effect, like reſig- 
Does not nations ad remanentiam, of diveiting the re- 
diveſt the ſigner; for the ſurrender is not attended with 
religaer- any purpoſe, or cauſu habilis of transferring 
Till Gin the Property to the ſuperior, but is only uſed 
by the re- 45 a ſtep to convey it to another; conſequently 
| A guatary. the fee remains in the reſigner, till the perſon 
| in whoſe favour reſignation is made, gets his 
right from the ſuperior perfected by _ 
r. 


PF. 


82. - 
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Cr. 436. §. 17. And it is, becauſe reſignations 
in favorem, are but incompleat perſonal deeds, 
that law has made no proviſion for recording 
them. Hence, the firſt ſeiſin on a ſecond re- 
ſignation is preferable to the laſt ſeiſin upon the 
firſt reſignation; but the ſuperior, accepting a 
ſecond reſignation, whereupon a prior ſeiſin 
may be taken in prejudice of the firſt reſigna- 
tary, is liable in damages. In all reſignations, 
the vaſſal ſurrenders the lands, by giving the 
ſymbol of ſtaff and baſton on his knee to the 
uperior, who in the caſe of a reſignation in fa- 
vorem, immediately delivers it to the diſponec: 
And upon this fact, a notorial inſtrument is ex- 
tended, which compleats the act of reſignation. 
A pen is in practice uſed for a ſtaff, in the ce- 
remony of reſigning. 

11. Reſignation may be made either by the 
vaſſal himſelf, propriis manibus, or by his pro- 
curator, in virtue of the procuratory or power 
to reſign, contained in the diſpoſition. If the 
vaſlal reſign ad remanentiam, propriis mani- 
bus, he himſelf, as well as the notary, muſt 


ſign the inſtrument, 1555, c. 238. ; which ſtatute 


is exprefled in general terms, tho” it was per- 
haps intended to take place, only where the 
reſigner had ſubſcribed no previous obligation 
or conveyance, that fuch reſignation might 
not reſt folely on the credit of the notary. Te- 
nements within borough had been long reſign- 
ed erroneouſly, by the ſymbols of earth and 
ſtone, and fuch reſignations were ſuſtained, in 
reſpect of the univerſal communis error, 7. 
Feb. 1708, Calderwood: But, by At S. 11. 
Feb. that year, all ſymbols are prohibited in 
reſignations, other than {ſtaff and baſton. 

| 12. By 
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U | 
The act 12. By ſtatute 1594, c. 214. the neceſſity of 
producing procuratories or inſtruments of re- 
producti. ſignation, or precepts of ſeiſin, is diſpenſed with, 
on of re- Where the rights and infeftnients themſelves 
ſignations have taken effect by poſſeſſion, for forty years 
together. Procuratories and precepts were, in 
thoſe days, written ſeparate from the diſpoſiti- 
ons on which they proceeded; and the view of 
the act was, that the validity of the infeftment 
ſhould not depend upon the preſerving of wri- 
tings, which were conſidered as little worth the 
keeping: But now that the procuratory or pre- 
cept is ingroſſed in the dced of alienation, and 
that tailzies are frequently executed by ſimple 
procuratories, ſuch rights, if not ſupported by 
ſome ſeparate deed diveſting the granter, can- 
not ſtand on the footing of this act, (tho! it 
may, in molt caſes, be ſupported by the poſte- 
rior act of pfeſcription, ſec 3. 7. 2. 3.) without 
roduction of the procuratories; becauſe theſe 
are really the deeds of conveyance, which were 
not deſigned to fall under the ſtatute. In bur- 
gage tenements, the inſtrument of ſeiſin con- 
tains the whole tranſaction, without any ſepa- 
rate inſtrument of reſignation; and therefore ſei- 
{in, expreſling reſignation of theſe to have been 
made, conſtitutes a valid right, even before the 
lapſe of forty years. | 
Tranſaif 13. By our former deciſions, one who was 
hon of veſted with a perſonal right of lands, i. e. a 


3 right not compleated by ſeiſin, effectually di- 


land, veſted himſelf by diſponing it to another; after 
which, no right remained in the diſponer, which 
could be carried by a ſecond diſpoſition, be- 
cauſe a perſonal right is no more than a us obli- 


gationis, which may be transferred 8 
ec 
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deed, ſufficiently expreſſing the will of the 
granter. But this doctrine, at the fame time 
that it rendered the ſecurity of the records ex- 
tremely uncertain, was not truly applicable 
to ſuch rights as required ſeiſin to compleat 
them; and therefore it now obtains, that the 
granter of a perſonal right of lands, is not ſo di- 
veſted by conveying the right to one perſon, but 
that he may effectually make it over afterwards 
to another; and the preference between the 
two does not depend on the dates of the diſpo- 
ſitions, but on the priority of the ſeiſins fol- 
lowing upon them, 21. June 1737, Bell; ſee 
alſo 22. Dec. 1738, Nielſon. 


Tr T. 8. Of redeemable Rights. 


N heritable right is ſaid to be redeemable, 
when it contains a right of reverſion, or 
return, in favour of the perſon from whom the 
right flows. — are either legal, 
which ariſe from the law itſelf, as in adjudica- 
tions, which law declares to be redeemable with- 
in a certain term after their date; or conventi- 
onal, which are conſtituted by the agreement 
of parties, as in wadſets, rights of annualrent 
and rights in ſecurity. A wadſet (from wad 
or pledge) is a right, by which lands, or other 
heritable ſubjects, are impignorated by the 
proprietor to his creditor, in ſecurity of his 
debt; and like other heritable rights, is per- 
tected by ſeiſin. The debtor, who grants the 
wadſet, and has the right of reverſion, is called 
| B h : the 
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the reverſer; and the creditor receiver of the 
wadſet, is called the wadſetter. 
2. Wadſets were, in the reign of David II. 
granted in the form of a charter, whereby the 
reverſer impignorated to his creditor the lands 
therein mentioned, to be enjoyed by him, until 
payment ſhould be made of the ſum lent, Skene, 
voce, Reverſion. But a cuſtom prevailed in the 
reign of Ja. III. of executing theſe rights in 
the form of irredeemable diſpoſitions ; and the 
Reverſions right of reverſion was granted to the debtor in 
of wadlets. ” : 
a ſeparate writing. By this means, wadſetters, 
who appeared from the face of their rights to 
be abſolute proprietors, had it in their power, 
by aliening the wadlet-lands, to defeat the re- 
verſion competent to the debtor, which, bein 
no more than a perſonal right, could only an 
fect the wadſetter himſelf and his heirs, but not 
his ſingular ſucceſſors. To obviate theſe frauds, 
Made all reverſions were declared rea} rights, tho” 
real. granted in writings apart, 1469, c. 28.; but, 
as the act did not make their regiſtration ne- 
ceſſary in order to give them this effect, the 
rights of ſingular ſutceſſors were rendered inſe- 
Ifregiſtred cure, till 1617, c. 16. which ordains reverſions 
in the regi- in ſeparate writings to be recorded in the fame 
8 regiſter with ſeiſins; otherwiſe, not to be ef- 
fectual againſt ſingular ſucceſſors. Wadſets, 
by the preſent practice, are commonly made 
out in the form of mutual contracts, in which 
one party ſells the land, and the other grants 
the right of reverſion. 

3. Obligations to grant reverſions, as well 
as reverſions themſelves, are directed by this 
act to be recorded; theſe, within ſixty days at- 
ter their date; and thoſe, within ſixty days at- 
| +. NG 
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the wadſet is itſelf made real by ſeiſin. An 

eik to a reverſion is a writing ſigned by the re- Eiks to res 
verſer, acknowledging the receipt of a farther verſions 
ſum lent by the wadſetter, and declaring the — 
wadſet not redeemable, till payment of the g 
laſt debt, as well as of the firſt. Theſe, as 

burdens upon, and conſequently parts of the 
reverſion, are alſo real rights, if regiſtred in 

terms of the ſtatute. Reverſions incorporated Rererſion 
in the body of the wadſet are excepted from 7 5, 
this act, becauſe the ſingular ſucceſſor in the ho 
wadſet is in that caſe ſufficiently certified of giſtred. 
the reverſion, tho” it be not regiſtred, by look- 

ing into his own right which bears it in gremio. 
Reverſions of burgage-tenements were in like 

manner excepted, but theſe are ordained alſo to 

be recorded, by 1681, c. 11. 

4. Rights of reverſion are generally eſteem- p,,..c_ 

ed ſtricti juris; yet they go to heirs, tho? heirs ons, how 
ſhould not be mentioned, unleſs there be ſome far ſtrict; 
clauſe in the right, diſcovering the intention 1%. 
of parties, that the reverſion ſhould be perſonal 
to the reverſer himſelf, 9. Fan. 1662, E. Mur- 
ray. In like manner, tho?” the right ſhould not 
expreſs a power to redeem from the wadſetter's 
heir, as well as from himſelf, redemption will 
be competent againſt the heir, 6. Feb. 1630, 
Muir. All our lawyers have athrmed that re- 
verſions cannot be aſſigned, unleſs they are 
taken to aſſignees, St. 2. 10. 7.—Cr. 224. 
$. 3. But it is certain, that from the favour 
of legal diligence, they may be adjudged. 

5. Reverſions were ſometimes burdened with Tack by 
2 power to the wadſetter, to hold the lands in wa wy 

, f ſer, to ſub- 
tack, for a certain number of years after their gg after 
redemption, for a tack-duty equal to the inter- redempti- 
ett on · 
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eſt of the wadſet ſums, which was commonly 
far below the true rents of the lands: Such 
tacks are, by 1449, c. 18, declared null, if the 
tack-duty be not in ſome degree proportioned 
to the rent. Reverſions commonly leave the 
reverſer at liberty to redeem the lands quando- 
cunque, without reſtriction in point of time; 
but a clauſe is adjected to ſome reverſions, that, 
if the debt be not paid againſt a determinate 
day the right of reverſion ſhall be irritated, and 
the lands ſhall become the irredeemable pro- 


perty of the wadſetter. Tho? this condition 
Pactum le- (pactum legis commiſſoriae in pignoribus) was 


Lis com- reprobated by the Roman law, as contra bonos 
wo ” mores, Il. ult. C. de padt. pign.; yet all irri- 
a Arg tant clauſes in contracts, infeftments and obli- 
gations, are effectual with us, by At S. 27. 
Nov. 1592, 1661, c. 62. §. 14.; Never- 
theleſs, where the irritancy is penal, as in wad- 
ſets, in which the ſum lent falls always ſhort of 


How far the value of the lands, the right of redemption 


it is effe · is by indulgence continued to the reverſer, even 
cual. after the term is expired, while the irritancy 
is not declared. But the reverſer, if he does 
not take the benefit of this indulgence, within 
forty years after the lapſe of the term, is cut out 
of it by preſcription, 10. Nov. 1738, Pollock. 
6. If the reverſer would redeem his lands, 
he mult uſe an order of redemption againſt the 
wadſetter; the firſt ſtep of which, is premo- 
Premoniti- nition (or notice given under form of inſtru- 
ment) to the wadſetter, to appear at the time 
and place appointed by the reverſion, then and 

Yoluntary there to receive payment of his debt, and there- 


redempti- upon to renounce his right of wadſet. In the 
on, how 


Order of 
redempti- 
on. 


executed. voluntary redemption of a right of wadſet _— 
| 2 
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en baſe, it is uſual to inſert in the wadfetter's 
renunciation, a procuratory of reſignation in 
the hands of the ſuperior granter of the wadfet, 
ad remanentiam; and to regiſter the inſtru- 
ment taken thereupon, in the regiſter of rever- 
lions: But a renunciation by itſelf, if duly 
regiſtred, re-eſtabliſhes the reverſer in the full 
right of the lands. Where the wadſet was 
granted to be holden of the granter's ſuperior, let- 
ters of regreſs from the ſuperior, were neceſſary 
by our former law, by which he became bound, 
again to receive the reverſer his old vaſſal, upon 
redemption of the lands; but now, ſince the 
act 20. Geo. II. c. 5o, the ſuperior, tho' he has 
granted no ſuch letters, muſt receive the re- 
verſer, on payment of a year's rent, if he pro- 
duce a diſpoſition from the wadſetter. It, at 
executing the wadſet, the ſuperior has granted 
letters of regreſs, he will be obliged to re- 
ceive him, without payment of the year's rent. 
Letters of regreſs are not effectual againſt ſin- 
gular ſucceſſors in the ſuperiority, if they are 
not regiſtred in the regiſter of reverſions. All 
wadſets that remain perſonal rights, are extin- 
guiſhed by ſimple diſcharges, tho' they ſhould 
not be recorded, 

7. If the wadſetter, either does not appear 
at the time and place appointed, or refuſes the 
redemption-money, the reverſer muſt conſign 
it under form of inſtrument, in the hands of 
the perſon thereto appointed in the right of re- 
verſion; or, if no perſon be named, in the hands 
of the clerk to the bills, a clerk of ſeſſion, or 
any reſponſal perſon. An inſtrument of con- 
lignation, tho' it proves that the proper ſo- 
lemnities were uſed, yet, being but the affer- 

tion 


Letters of 
regreſs. 


Con ſigna · 
t ion of the 
redempti- 
on money. 


— — 


22 


I 
4 
4 
+ 
# 
{ 

n 

bo 
3 
{$8 
i» 
* 
3 
E 
_ 
. 
» 
4 L 
5 
1 


— 22 ——— — — 


* 2 


— — 


— — 


— — 


1 = * : * a * > ** — — wg — 
e  —_  — DE , . , hr whey aeS. -—<opmi ng: mas — tn 7 Err * 
— - _— _ — —— = — — — — So 4 ps — — 3 - * — — - = — 


Its effects. 


Declara- 
tors of re- 
demption. 


Orders of 


198 Of redeemable Rights. Book II. 


tion of a notary, cannot fix the receipt of con- 
ſigned money upon the conſignatary, without 
an acknowledgment ſubſcribed by himſelf. Ex- 
trinſic bonds due by the wadſetter to the rever- 
er, cannot be conſigned in place of the ſums 


contained in the right of wadſet; for com- 


penſation is excluded by the reverſion itſelf, 
which requires conſignation in current money: 

But where the compenſation is founded on an 
article contained in the wadſet-right, it will be 
received, 2. Fan. 1667, Hog. This inſtru- 
ment of conſignation compleats the order of 
redemption, ſtops the farther currency of in- 
tereſt againſt the reverſer, and founds him in 
an action for declaring the order to be formal, 

and the lands to be redeemed in conſequence of 
it. 

8. Declarators of redemption are not com- 
petent to the reverſer's apparent heir; for an 
heir before entry, has no title to ſue on the 
rights of his anceſtor, 19. Jan. 1672, Lord 
Lovat but they may be inſiſted in, againſt 
the wadſetter's apparent heir; becauſe in chu- 
ſing a defender, no more is neceſſary, than 
that he have an intereſt to oppoſe the ſuit: Yet 
ſuch heir is not intitled to the redemption-mo- 
ney, tho” the lands ſhould be found redeem- 
ed, till he compleat his titles, and ſo be capa- 
ble of re- inſtating the reverſer in the lands, 10. 
om 1665, Campbell. 

. Tho? a right of reverſion, which is barely 

A 28 to redeem, is ſaid not to be aſſignable 
without ſpecial powers, yet an order of re- 
demption uſed upon it may be made over to 
another, becauſe the faculty is, by the order con- 
verted into an eſtabliſhed right: : The depoſited 
menay 
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money may doubtlels be aſſigned, and of courſe, 

the aſſigney mult be intitled to proſecute the 
redemption. The act 1617, which requires But need 
the regiſtration of grants of redemption and Pot be re- 
renunciations, does not make it neceſſary to Siſtred. 
regiſter orders of redemption, tho” theſe join- 

ed with the decrees of declarator following 

upon them, are truly legal renunciations. 

But where a renunciation is conſigned in an a- 

ction of declarator; it mult, by that ſtatute, 

be regiſtred within ſixty days after the date 

of the decree, by which it ſhall be ordained to 

be delivered to the purſuer. 

10. After decree of declarator is obtained, Till What 
by which the lands are declared to return to Period, 
the debtor, the conſigned money, which comes 70% 
in place of the lands, becomes the wadletter's, money be. 
who therefore can charge the conſignatary up- long to the 
on letters of horning, to deliver it up to him; '*verler? 
but, becauſe the reverſer may, at any time be- 
fore decree paſs from his order, as one may do 
trom any other ſtep of diligence, the conſigned 
ſums continue to belong to the reverſer, till 
that period; and conſequently the wadſetter's 
intereſt in the wadſet continues heritable. If 
therefore, decree is not obtained till after the 
death of the wadſetter, the redemption-money 
will belong to the wadletter's heir, and not to 
his executors ; but, the moment the lands are 
declared redeemed by the decree, it becomes 
moveable, becauſe it can be no longer ſaid to 
be ſecured on land. 

11. If the wadſetter chuſes to have his mo- Inftrument 
ney rather than the lands, he muſt require from of requiſi- 
the reverſer, under form of inſtrument, the den. 


ſums due by the wadſet, in terms of the right. 
This 
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les effets. This inſtrument of requiſition did, by the 
former law, diſſolve the real right conſtituted 
by the wadſet, and conſequently made the ſums 
contained in it moveable: But now, that pro- 
viſion is generally made by a ſpecial clauſe in the 
right, that no diligence to be uſed upon it, ſhall 
weaken the real ſecurity ; the wadſet ſums, by 
our preſent law, continue heritable, notwith- 

It may be ſtanding requiſition. It has been adjudged, 

== that requiſition may be paſt from, by the wad- 

Om. | 

ſetter, even after the reverſer has conſigned the 
redemption-money in conſequence thereof, 14. 
Nov. 1710, Roſs. 

Wait. 12. Wadſets are either proper or improper. 

proper. A proper wadſet is that, whereby it is agreed 
that the uſe of the land ſhall go for the uſe of 
the money; ſo that the wadſetter takes his ha- 
zard of the rents, and enjoys them without ac- 
counting, in ſatisfaction, or in ſolutum of his 
intereſt. Tho' therefore the rent of the lands 
ſhould be leſs than the yearly intereſt of the 
ſum lent, the lands are redeemable upon pay- 
ment of the bare principal ſum, without any claim 
for bygone intereſts; if it amounts to more, 
the wadſetter is not obliged to impute the ſur- 
plus (in ſortem) towards the extinction of the 
principal ſum. Where the wadſetter thus ſub- 
jects himſelf to all the chances by which the 
fruits may be loſt, it is a proper wadſet, tho 
the reverſer ſhould be obliged to pay the pub- 
lic burdens, Dirl. 436.—P. Falc. 114.: Sce 
act 1661, c. 62. §. 13. 14. 

Improper. * 13. In an improper wadſet, the reverſer, 
if the rent ſhould fall ſhort of the intereſt, is 
taken bound to make up the deficiency; if it 


amounts to more, the wadſetter is obliged 
10 
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to impute the excreſcence towards extinction of 
the capital: And, as ſoon as the whole ſums, 
principal and intereſt, are extinguiſhed by the 
wadſetter's poſſeſſion, he may be compelled to 
renounce, or diveſt himſelf in favour of the re- 
verſer. Where the wadſetter, in place of poſ- 
ſeſſing by himſelf, grants a back-tack of the 
lands to the reverſer, for payment of the inte- 
reſt of the wadſet- ſums, as the tack- duty, the 
wadſet is thereby rendered improper; for the 
wadſetter has, in that event, no chance of get- 
ting more than his intereſt; and conſequently 
the redemption is burdened, not only with the 
payment of the principal ſum, but of the inte- 
reſt, or tack-duties remaining unpaid. But this 
burden is ineffectual againſt ſingular ſucceſſors, 
if it be not expreſſed in the right of reverſion, 
or if the back-tack be not recorded in the pro- 
per regiſter. | 
14. If the wadſetter be intitled by his right, 
to enjoy the rents without accounting, and if, 
at the ſame time, the reverſer be ſubjected to 
the hazard of their deficiency, ſuch contract is 
juitly declared uſurious, by 1661, c. 62.; for, 
where the wadſetter runs no riſk of loſing any 
part of his intereſt, he ſhould have no chance 
of drawing more. By another clauſc in the 
ſame act, it was provided, that, in proper wad- 
ſers granted during the uſurpation, wherein un- 
reaſonable advantages had bcen taken of the 
debtors, the wadſetter ſhould, during the not 
requiſition of the ſum lent, be obliged, cither to 
26 his poſſeſſion to the debtor, upon his giving 
ecurity to pay the intereſt, or to ſubject him- 
{elf to account for the furplus-rents, as in im- 
proper wadſets. This branch of the ſtatute ap- 
Sc pears, 


Ufurions 
wadicts, 


A proper 
wadſetter 

muſt quit 

poſſeſſion, 
on the re- 
verſer's gi- 
ving ſecu- 
rity. 
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pears, both from its narrative and the enacting 
words, to be limited to ſuch wadſets as were 
granted before the reſtoration ; but the ſubſe- 
quent practice has extended it to all wadſets 
The re- without diſtinction. Either the reverſer him- 


verſer's 


ſelf, or any in his right, e. g. a diſponee or ad- 
pms judger, 1 intitled — ke ah of ſecurity to 
cannot of. the wadſetter, in terms of this ſtatute ; but the 
fer ſecuri- reverſer's perſonal creditors have no ſuch pri- 
oh vilege, ſince their debts are no titles of poſſeſ- 
ſion, 10. Feb. 1713, E. Leven. 
Right of 15. Infeftments of annualrent, the nature of 
annual- which has been explained, 2. 2. 3. are alſo re- 
rent. deemable rights. A right of annualrent does 
not carry the property of the lands, but it cre- 
ates a real nexus or burden upon the property, 
for payment of the intereſt or annualrent con- 
tained in the right ; and conſequently, the by- 
gone intereſts due upon it are debita fundi. 
The annualrenter may therefore inſiſt in a real 
Poinding action for obtaining letters of poinding the 
of the ground, upon which he may diſtrain the corns, 
ground 1s, cattle or other moveables upon the lands, for 
a= nh payment of his intereſt. The nature of this di- 
bon n. ſigence, and how far it may be uſed againſt the 
tenants of the debtor, will be particularly ex- 
And like- plained, 4. 1. 3: The annualrenter may alſo 
wiſe a per- inſiſt in a perſonal action, againſt the tenants 


fond all poſſeſſors of the lands burdened, for the 


On. ws . . 
rents, to the extent of his paſt intereſt : Andin 


a competition for theſe rents, the annualrent- 
er's preference will not depend on his having 
uſed a poinding of the ground, for his right 
was compleated by the ſeiſin; and the power of 
poinding the ground, ariſing from that ante- 
cedent right, is merae facultatis, and need not 
be exerciſed, it payment can be otherwiſe 


got, 
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got, Falc. vol. 2. 1. 2 it is only the intereſt 
of the ſum lent, which is a burden upon the 
lands, the annualrenter, if he wants his prin- 
cipal ſum, cannot recover it by a real action; 
but muſt demand 1t from the debtor himſelf, on 
his perſonal obligation in the bond, cither by 
requiſition, or by a charge upon letters of horn- 
ing, according as the right is drawn. 

16. Rights of annualrent, being ſervitudes 
upon the property, and conſequently conſiſtent 
with the right of property in the debtor, may 
be extinguiſhed without reſignation. Where 
they were made out after the old ſtyle (2. 2. 
3-), formal renunciations were neceſſary, which 
it behoved the debtor to record in the regiſter 
of reverſions ; becauſe ſuch rights were truly 
wadſets : But, when the infeftment of annual- 
rent came, by a variation in the form, to be ac- 
ceſſory to a perſonal obligation, which is extin- 


Extinction 
of rights of 
annual- 
rent. 


guiſhable merely by 4 or intromiſſion, 


renunciations were no longer required to the 
extinction of theſe infeftments; ſee 8. July 
1680, Rankin. | 
17. Infeftments in ſecurity are another kind 
of redeemable right (now trequently uſcd in 
place of rights of annualrent), by which the rc- 
ceivers are infett in the lands themſelves, and 
not ſimply in an annualrent furth of them; for 
ſecurity of the principal ſums, intereſt and 
penalty, contained in the rights. Theſe 
rights, when they are granted, not to credi- 
tors for payment of their debts, but to caution- 
ers for relief of their engagements, are called in- 
feftments of relief. If an inteftment in ſecuri- 
ty be granted to à creditor, he may thereupon 
enter into immediate poſſeſſion of the lands or 
annualrent 


Rights of 
ſecurity, 


Infeft- 
ments of 
relick, 
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annualrent for bis payment; whereas rights of 
Hate no relief are but conditional, and have no opera- 


preſent &f- tion, till the cautioner either pays the debt, ot 


is diſtreſſed for it, except in the ſpecial caſes 
mentioned, 3. 3. 26. Infeftments of relief are 
May be granted, not for the behoof of the creditor who 
renounced is no party to the right, but for the cautioner's, 
ck che Who therefore may renounce it at his pleaſure, 
creditor, Harc. 617.: But if the creditor, by adjudging 
the right of relief from the cautioner, ſhall carry 
it to himſelf, the cautioner cannot thereafter 
renounce it in prejudice of him who has aftected 
Security it by legal diligence. Where a right of ſecuri- 
for debts ty is granted, either for payment or for relief, 
8 not only of debts already contracted, but to be 
how limi- Contracted by the granter, its effect is reſtricted 
ted. to the debts contracted prior to the date of the 
ſeiſin following on it, by 1696, c. 5. This 
was enacted, becauſe ſuch ſecurities were founa 
by experience to be frequently granted as co- 


vers to fraud. Infeftments in ſecurity are ex- 


tinguiſhed as rights of annualrent. 
Preference 18. All rights of annualrent, rights in ſe- 
of debiza durity, and generally whatever conſtitutes a 
fundi. real burden on the fee, is the ground of an 
adjudication, which is preferable to all adjudi- 
cations, or other diligences, interveening be- 
tween the date of the right and of the adjudi- 
cation deduced on it; not only for the princi- 
pal fum contained in the right, bur alſo tor the 
whole paſt intereſt contained in the adjudica- 
tion. This preference ariſes from the nature 
of real debts, or debita fundi, and is expreſsly 
reſerved by the act 1661, c. 62. eſtabliſhing 
the pari paſſu preference of adjudications ; but 
in order to obtain it for the intereſt of the 

interelt 
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intereft accumulated in the adjudication, ſuch 


adjudication mutt proceed ona procels of poind- 
ing the ground} Dalr. 12 ö L | 


of 


TIT. 9. Of Servitudes. 


Ervitude is a burden affecting lands, or o- Servitude 
8 ther heritable ſubjects, whereby the pro- is either, 
prietor is either reſtrained from the full uſe of 
what is his own, or is obliged to ſuffer another 
to do ſomething upon it. Servitudes are ei- 
ther natural, legal or conventional. Nature it- Natural, 
ſelf may be ſaid to conſtitute a ſervitude upon 
inferior tenements, whereby they mult receive 
the water that falls from thoſe that ſtand on 
higher ground. Legal ſervitudes are eſtabliſh- Legal, 
ed by ſtatute or cuſtom, from conſiderations 
of public policy; among which may be num- 
bered thc reſtraints laid upon the proprietors of 
tenements within the city of Edinburgh, by 
1621, c. 26. and 1698, c. 8. There is as great Or con- 
a variety of conventional ſervitudes, as there ventional: 
are ways by which the exerciſe of property may 
be reſtrained by paction, in favour of another. | 

2. Conventional ſervitudes are conſtituted, ge rvitudes 
either by grant, or by preſcription. A ſervi- by grant, 
tude conſtitured by writing, or grant, is not and by 
elfectual againſt the granter's ſingular ſucceſſors, — 
unleſs the grantee has been in the uſe or exer- 
ciſe of his right; which in vulgar ſpeech is call- 
ed poſſeſſion, tho? improperly ; for ſervitudes 
are incorporeal rights, and fo not capable of 


proper 


Difference 


betwixt 


the two, 


Predial 
ſervitude. 
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proper poſſeſſion: They are valid againſt the 

anter and his heirs, even without uſe. In 
tervitudes that may be acquired by preſcription, 
torty years exerciſe of the right 1s ſutficient, 
without any title in writing, other than a char. 
ter and ſeiſin of the lands, to which the ſervi- 
tude is claimed to be due. 

3. Servitudes conſtituted by grant are not 
effectual, in a queſtion with the ſuperior of the 
tenement burdened with the ſervitude, unleſs his 
conſent he adhibited; for a ſuperior cannot be 
hurt by his vaſſal's deed : But, where the ſervi- 
rude 1s acquired by preſcription, the conſent of 
the ſuperior, whoſe right afforded him a good 
title to interrupt, is implied. A ſervitude by 
grant, tho' followed only by a partial poſſeſſion, 
muſt be governed as to its extent, by the tenor 
of the grant ; but a ſervitude by preſcription, is 
limited by the meaſure or degree of the uſe, had 
by him who preſcribes; agreeably to the ma- 
xim, tantum praeſeriptum quantum poſſeſſum. 

4. Servitudes are either predial (ſometimes 
called real) or perſonal. Predial ſervitudes are 
burdens impoſed upon one tenement, in favour 


of another tenement. That to which the ſer- 
vitude is due, is called the dominant, and that 


Rural ſer- 


which owes it, is called the ſervient tenement, 
No perſon can have right to a predial ſervitude, 
if he is not proprietor of ſome dominant tene- 
ment that may have benefit by it; for that 
right is annexed to a tenement, and ſo cannot 
paſs from one perſon to another, unleſs ſome te- 
nement goes along with it. 

5. Predial ſervitudes are divided into rural 


vitude, or ſervitudes, or of lands; and urban ſervitudes, or 


of houſes, The rural ſervitudes of the Ro- 
mans 


of lands. 
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e mans were iter, actus, via, aguaeductus, a- 
in 19m e and jus paſcendi pecoris. Similar 


n, ervitudes may be conſtituted with us, of a foot- 
t. road, horſe- road, cart- road, dams and aque- 
1 ducts, watering of cattle and paſturage. The 
be right of a highway is not a ſervitude conſtituted 
in favour of a particular tenement, but is a right 
t common to all travellers. The care of high- 
e ways, bridges and ferries, is committed to the 
10 ſheriffs, jultices of peace, and commiſſioners of 
2 ſupply in each ſhire, 1669, c. 16.—1670, c. 9. 
* 1686, c. 8.— 5. Geo, I. c. 30. 
f 6. Common paſturage, or the right of feed- Common 
d ing one's cattle upon the property of another, Paſturage. 
y is ſometimes conſtituted by a general clauſe of 
ly paſturage in a charter, or diſpoſition without 
” mentioning the lands burdened ; in which caſe, : 
7 the right comprehends, whatever had been for- —— 
d merly appropriated to the lands diſponed, out þengs. 
" of the granter's own property, and likewiſe all 
. paſturage due to them out of other lands. 
G When a right of paſturage is given to ſeveral 


neighbouring proprietors, on a moor or com- 

mon belonging to the granter, indefinite as to 

" the number of cattle to be paſtured, the extent 

of their ſeveral rights is to be proportioned, 
according to the number that each of them 

) can fodder in winter, upon his own dominant 
tenement 3 which proportions may be fixed by 

an action of ſouming and rouming, two old 
words ſignifying the form of law, by which 

the number of cattle, that each proprietor may 

paſture upon the moor, is aſcertained. 

i 7. The chief ſervitudes of houſes among the Urban 
Romans were thoſe of ſupport, viz. tigni im- ſervitudes, 


Jon . . . 7 — or of 
s mittendi, and oneris ferendi. The firſt = ol 
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the right of fixing in our neiphbonrs wall, 2 
joiſt or beam from our houſe : The ſecond was 
that of reſting the weight of one's houſe upon 
his neighbour's wall, I. 33. de ſerv: pracd, urb. 
In this laſt, he who owed the ſervitude was 
bound, not only to ſuffer the houſe to reſt on 
his wall, but to repair the wall when it became 
unfit for ſupporting that weight, d. I. 33. ; not 
from the nature of ſervitudes, which laid the 
ſervient tenement under no obligation to do, 
but merely to ſuffer ; but in virtue of an expreſs 
ſtipulation in the right, J. 6. §. 2: / ſerv, 
vind. By our cuſtoms alſo, the owner of the 
ſervient tenement is not obliged, in a ſervitude 
of ſupport to repair it, unleſs the ſervitude be 
expreſsly ſo conſtituted, St. 2.7. 6.— Br. 117. 
Obligati- 8. Where different floors or 1tories of the 
ons of dif- ſame houſe belong to different perſons, as is 
ferent frequent in the city of Edinbur N, the prope 
owners of 1189 5 a 5 n 
the ſame Of the houſe cannot be {aid to be entirely divi- 
tenement ded; the roof remains a common roof to the 
of houſes. whole, and the area on which the houſe ſtands, 
ſupports the whole ; ſo that there is a commu- 
nication of property, in conſequence of which, 
the proprietor of the pore urn muſt, with- 
out the conſtitution of any ſervitude, uphold it 
for the ſupport of the upper, and the owner of 
the higheſt ſtory, muſt uphold that, as a cover 
to the lower. Where the higheſt floor is di- 
vided into garrets among the ſeveral proprietors, 
each proprietor is obliged, according to this 
rule, to uphold that part of the roof which co- 
vers his own garret, Sf. 2. 7. 6. 

9. No proprietor can build, fo as to throw 
the rain water, falling from his own houſe, 
immediately upon his neighbour's 3 

without 
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without a ſpecial ſervitude which is called, of 
zillicide ; but, if it falls within his own proper- 
ty, tho! at the ſmalleſt diſtance from the march, 
the owner of the interior tenement mult receive 
it. The Romans, to prevent the inconveniency 
of building too near a neighbour's property, ob- 
liged proprietors to keep within a certain di- 
ſtance of their own march, J. 14. de ſerv. praed. 
urb.: But we have no ſtatute regulating this 
matter; tho” by the uſage of ſeveral boroughs, 
proprietors are obliged to build ſome inches 
within the extremity of their property. 

10. The ſervitudes altius non tollendi, et non 
officiendi luminibus vel praſpectui, reſtrain pro- 
prietors from raiſing their houſes beyond a cer- 
tain height, or from making any building what- 
ſoever, that may hurt the light or proſpect of 
the dominant tenement, I. 4. 1 5. de ſerv. fraed. 
ub. Theſe ſervitudes cannot be conttiruted 
by preſcription alone; for, tho” a proprictor 
ſhould have built his houſe ever fo low, or 
ſhould not have built at all upon his grounds, 
tor forty years together, he is preſumed to have 
done ſo, for his own conveniency or profit; 
and therefore, cannot be barred from aſterwards 
building a houſe on his property, or raiſing it 
to what height he links unleſs he be tied 
down by his own conſent. _ 

11. We have two predial ſervitudes to which 
the Romans were ſtrangers, viz. that of fewel 
or teal and divot, and of thirlage; the firſt is 
4 right, by which the owner of the dominant 
tenement may turn up peats, turfs, feals or 
divors, from the ground of the ſervient, and 
carry them off cither for fewal, or thatch, or the 
other uſes of his own tenement. Common 


D d paſturage 


Stillicide. 


Servitude, 
altius non 
tollendi, et 
non offict- 
endi lumi+« 
nibus. 


Servitude 
of feal and 
divot. 
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paſturage, tho” a greater ſervitude than that of 
Feal and feal and divot, does not neceſſarily comprehend 
divot not the leſſer under it; for the two ſervitudes are 
— quite diſtinct, and the greater can be uſed with- 
hendedun- Out the leſſer: The right therefore of caſting 
der paſtu- feal will be excluded, if he who is intitled to 
rage. the paſturage, has never attempted to uſe the 
other right, or was interrupted in the attempt, 

15. Feb. 1668, L. Haining. 
Thirlage. 12. Thirlage is that ſervitude, by which 
lands are aſtricted, or thirled, to a particular 
mill, and the poſſeſſors bound to grind their 
grain there, for payment of certain multures 
and ſequels, as the agreed price of grinding. In 
this ſervitude, the mill is the dominant tene- 
ment, and the lands aſtricted (which are call- 
Multure. ed alſo the thirle or ſucken), the ſervient. Mul- 
ture is the quantity of grain or meal, payable 
to the proprietor of the mill, or to the multerer 
Sequels. his tackſman. The ſequels are the ſmall quan- 
tities given to the ſervants, under the name of 
knaveſhip, bannock, and lock or gowpen. The 
quantities paid to the mill by the lands not a- 
ſtricted, are generally proportioned to the va- 
lue of the labour, and are called out- town or 
out- ſucken multures; but thoſe paid by the 
thirle are ordinarily higher, and are called in- 

town or inſucken multures. 
Thirlage, 13. Thirlage may be conſtituted by a land- 
te N holder, when, in the diſpoſition of certain lands, 
tukec. he aſtricts them to his own mill; or when, 
in the diſpoſition of a mill, he aſtricts his own 
lands to the mill diſponed: And ſometimes he 
thirles his tenants to his own mill, by an act 
or regulation of his own court; which, howc- 
ver, cannot be binding owfuch tenants as do not 
oblige 
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f oblige themſelves to comply with it; for te- 
ö f . 

nants cannot, but by their own conſent, be ſub- @ 
jected to any burden not mentioned in their 


” tacks. The grant of a mill with the general Diſpoſiti- 
clauſe of multures, without ſpecifying the lands on of 2 
8 . 2 mill with 
9 altricted, conveys the thirlage of all the lands multures. 
4 formerly aſtricted to that mill, whether they 
5 were the property of the granter, or of a third 
party. 
h 14. A leſs formal conſtitution ſerves to aſtrict Thirlage 
* barony-lands to the mill of the barony, than is to the mill 
hb neceffary in any other thirlage ; which perhaps 9 a baro- 
8 proceeds from the effects of the union between . 
= the mill of a . barony, and the lands of it. 
8 Hence, if a baron makes over the mill of a ba- 
. rony, cum multuris or cum aſtrictis multuris, 
3 it infers an aſtriction of the barony lands to the 
1 mill conveyed, even ſuch as had been before 
+ fold to another, 17. Zuly 1629, L. Newliſton. 


But if prior to the baron's conveyance of his 
f mill cum multuris, he had ſold any part of the 
barony-lands to another cum multuris, the firſt 


C 

purchaſer's lands are not aſtricted by the poite- _ . 
= . . : A right of 
1 rior grant; for a right of lands with the mul- Ins e 
10 tures, implies a freedom of theſe lands from muituris, 
ſa thirlage; and no perſon has power, after he implies 


is diveſted of lands, to ſubject them to any ſervi- their free: 
. . , dom from 

tude, from which they were before exempted, ,- ,. ky 

[. Harc. 7 21. 722. 

15. Thirlage is either, firſt, of grindable 
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: corns; or, 2. Of all growing corns; or, 3. Of 
S the invecta et illata, i. e. of all the grain brought 
A within the thirle, tho* of another growth. Thirlage 


& Where the thirlage is of grindable grain, it is of giind- 
in practice reſtricted to the corns which the te- able corns. 
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Thirlage 
of grana 
creſcentia. 


Thirlage 
of indecta 
et illata. 


How in- 
terpreted. 


port of their families, or for other uſes; the 
ſurplus may be carried out of the thirle unma- 
nufactured, without being liable in multure, 
Feb. 1731, Locſthart,.— 17. Feb. 1736, Loch- 
hart. Where it is of the grana creſcentia, the 
whole grain growing upon the thirle is aſtrict- 
ed, with the exceptions, 1. Of ſeed and horſe- 
corn, which are deſtined to uſes inconſiſtent 
with grinding ; and, 2. Of the farm-duries due 
to the landlord, if they are deliverable in grain 
not grinded ; for it is not to be preſumed, that 
the landlord, who muſt fel] his farms, meant to 
extend the ſervitude againſt himſelf: But, if 
the rent be payable in meal, flour or malt, the 
grain of which theſe are made, muſt be manu- 

factured in the dominant mill. 
16. The thirlage of invecta et illata is ſeldom 
conſtituted, but againſt the inhabitants of a 
borough or village, that they may grind all 
the corns they import thither, at a certain mill. 
Where this rhirlage is impoſed, the words ge- 
nerally are, all corns brought within the thirle, 
that thole (or ſuffer) fire and water therein, 
Lord Stair, 2. 7. 20. Craig, 253, $. 6. and 
Mackenzie h. t. S. 26. interpret theſe words, 
of ſuch tholing of fire and water, as prepares the 
grain for the mill, that is, ſteeping the grain, 
and drying it in kilns ; but not of brewing or ba- 
king, which is not done, till after the grain is 
actually manufactured; which opinion is ſup- 
e. by practice, 22. Feb. 1707, Heriot's 
10ſpital ; And, upon this principle, multure can- 
not be exacted, in a thirlage of invecta et illa- 
ta, for flour or oat meal, brought into the ſer- 
vient tenement, unleſs the importer had bought 
it in grain, and grinded it at another mill, - alc. 
0. 2. 
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ed 


vol. 2. 61. The fame grain that owes multure, 
as granum creſcens, to the mill in whole thirle Grain thus 4 
it grew, if it thall be afterwards brought within thirled 
a borough where the inveta et illata are g 
; ouble 
thirled, mult pay a ſecond multure to tlie ma- multure. 
{ter of that dominant tenement; but, where the 
right of theſe two thirlages is in the ſame pro- 
rietor, he cannot exact both, K. 30. Where 
Jands are thirled in general terms, without ex- 
preſſing the particular nature of the ſervitude, 
the lighteſt thirlage is preſumed, from the fa- 
vour of liberty; but in the aſtriction of a bo- 
rough or »illage, where there is no growing 
grain which can be the ſubject of thirlage, the 
aſtriction of invecta et illata mutt be neceſſa- 
rily underſtood, Falc. vol. 1. 133. 
17. Thirlage, in the general caſe, cannot be e- Thirlage 
ſtabliſned by preſcription alone, for iis quae ſunt Yu 
1 merae facultatis non praeſcribitur; but, where OT 
one has paid for forty years together the heavy 
, inſucken multures, the lighteſt title in wri- 
ting will ſubject his lands, e. g. a decree againſt 
him, in which he was not regularly called, 
1 Thirlage may be, contrary to the common rule, 
; conſtituted by preſcription alone, 1. Where 
: one pays to a mull a certain ſum, or quantity of 
; grain yearly, in name of multure, whether he 
s grinds at 1t or not (which is called dry mul- tn the caſe 
8 ture); for ſuch payment cannot bear a conſtru- of dry 
. ction conſiſtent with the freedom of his lands. Multure. 
5 2. In mills of the King's property ; becauſe In millsof 
- the King's original right to all heritable ſubjects the King's 
a is conſtituted jure coronae, without titles in * 
writing; and, where he derives right from ano- 
ther, his titles are more liable to be loſt. This is 
extended in practice tomills belonging to church- 
, | lands 
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lands, in conſequence of At S. 16. Dec. 1612 
(ſee Spots. Pr. 190.), whereby thirty years 
poſſeſſion of church-lands by churchmen, com- 
puted backwards from the time of intenting 
the action againſt them, is deemed equivalent 
to a title in writing, from a preſumption that 
their rights were deſtroyed at the reformation, 
22. Jan. 17 40, Lord Maxwel. Tho' thir- 
lage itſelf cannot be conſtituted by mere poſ- 
ſelſion, the proportion of multure payable to 
the dominant tenement may be ſo fixed. 

18. The poſſeſſors of the lands aſtricted, are 
bound to uphold the mill, repair the dam-dikes 
and aqueducts, and bring home the millſtones. 
Theſe ſervices, tho” not expreſſed in the con- 
ſtitution, are implied in thirlage; and even in 
thirlage not expreſsly conſtituted by writing, 
if the thirle has been in uſe to perform certain 
ſervices, ſuch partial uſe infers an obligation to 
perform all thoſe that are uſually demanded in 
that ſervitude, 16. Dec. 173 2, Craufurd : But, 
where there is neither an explicite conſtitu— 
tion of thirlage, nor proof of ſervices of any 
tort, performed by the ſuckeners, the domi- 
nant tenement can claim none, Dec. 1744, L. 
frcnes ;, for in ſuch caſe, the rule holds, fantium 
praeſcriptum, quantum poſſeſſum. 

19. The proprictor of a mill can ſue the te- 


competent nants or poſſeſſors within the thirle, who have 


upon thir- 


Ja ge. 


carried their grain to another mill, in an action 
of abſtracted multures, which may be brought 
before the judge-ordinary. This action, if 
the proprictor of the lands be not called, can- 
not have the effect to interrupt him from prc- 
ſeribing an immunity from the thirlage; but 
ich preſcription may be ef ectually * 

by 
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by an action of declarator of rhirlage againſt the 
proprietor, to which the court of Seſſion alone 


15 competent. 
20. Servitudes, being reſtraints upon pro- 


perty, are /?ricti juris: They are not therefore; 


preſumed,. if the acts upon which they are 
claimed can be explained conſiſtently with 
freedom; and, when ſervitudes are conſtituted, 
they ought to be uſed in the way leaſt burden- 
ſome to the ſervient tenement. Hence, when 
one has a right of paſturage, or of feal and 
divot upon a neighbouring moor or heath, 
tho' he has it, ſtrictly ſpeaking, upon the 
whole tenement, according to the rule in 
ſervitudes, unaquaegque gleba ſervit ; yet the 
proprietor of the moor will be allowed to till 
part of it, if he leaves untilled what is enough 
tor the purpoſe of the ſervitude, 20. Zan. 1680, 
E. Southeſt, —Dirl. 86; hence allo, one, 
who has a ſervitude of peats upon his neigh- 
bour's moſs, is not at liberty to extend it, for 
the uſe of any manufacture which may require 
an extraordinary expence of fewel; but mull 
contine it to the natural uſes of the dominant 
tenement. 

21. Servitudes are extinguiſhed, 1. Confu- 
ſione, when the ſame perſon comes to be pro- 
prietor of the dominant and ſervient tenements; 
tor res ſua nemini ſervit, and the uſe the pro- 
prietor thereafter makes of the ſervient tene- 
ment, is not jure ſervitutis, but is an act of 
property. Nor is the aſtriction of tenants to 
the landlord's mill, an exception from this 
rule; for in thirlage, it is not the lands them- 
ſelves that are aſtricted, but the fruits, which 
helong to the tenant. 2. By the periſhing, either 

of 
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of the dominant or ſervient tenement : But, if 

a mill ſhall be only diſabled for a time from 

ſervice, the thirle can, during ſuch temporary 

inſufficiency, carry no more of their grain to 

other mills, than what they have immediate 

uſe for, Fan. 1736, E. Migton. By the for- 

mer practice, they were, in ſuch caſe, ſubject- 

ed to the multures, as if the mill could have 

ſerved them; and were only exempted from 

the ſequels, F. 28. Feb. 1684, Macdougal. 

> len 3. Servitudes are loſt non utendo, by the domi- 

g nant tenement's neglecting to uſe the right for 

forty years; which is conſidered as a de- 

reliction of it, tho' he, who has the ſervient 

tenement, ſhould have made no interruption, 
by doing acts contrary to the ſervitude. 


. 22. Thirlage may be extinguiſhed, by a 
By aclante charter of the aſtricied lands, granted by the 


ci multu- Owner of the dominant tenement, cum multu- 
ris, ris; which does not barely preſume, that the 
lands in the grant were before free, but implies 
a liberation, tho' they had bcen formerly bur- 
dened with thirlage, F. 26. Jan. 1705s, 
Even in Graeme: Nor is it neceſſary, that ſuch clauſe 
the tenen. be inſerted in the diſpoſitive part of the charter, 
* becauſe exemption from ſervitude is only a qua- 
lity annexed to lands, and not a ſeparate ſub- 
ject, Dirl. 1.; but where the vaſſal has con- 
tinued to pay aſtricted multures, after ſuch char- 
ter, liberation from thirlage is not inferred, St. 
Except 2. 7. 24. In rights flowing from the crown, 
Py richts the clauſe of multures, when it is only in the 
nowing 
trom the Fenendas, has no effect; becauſe, when ſig- 
crown, natures are preſented in exchequer, the great- 
cit part of the tenendas is left blank, which 15 
afrerwards filled up at the diſcretion of the chan- 
cery-clerk. 
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cery-clerk, or the framer of the ſignature, 
8. Jan. 1662, Steuart. 

23: Perſonal ſervitudes are thoſe by which 
the property of a ſubject is burdened, in fa- 
your, not of a tenement, but of a perſon. The 
only perſonal ſervitude known in our law, is 


Tit. 9. 


uſufruct or liferent, which is a right to uſe and 


enjoy a thing during life, the ſubſtance of it 
being preſerved. A liferent cannot therefore 
be conſtituted upon things which periſh in the 
uſe; and, tho' it may, upon ſubjects which 
gradually wear out by time, as houſhold-fur- 
niture, &., yet with us, it is generally applied 
to heritable ſubjects. He, whoſe property is 
burdened, is uſually called the fiar. 

24. Liferents are divided into conventional 
and legal; conventional liferents are either 
ſimple, or by reſervation. A ſimple liferent, 
or by a ſeparate conſtitution, is that which is 
granted by the proprietor in favour of another : 
And this fort, contrary to the nature of predi- 


al ſervitudes, requires ſciſin in order to af- 


fect ſingular ſucceſſors; for a liferent of lands 
is, in ſtrict ſpeech, not a ſervitude, but a right 
reſembling property, which conſtitutes the 
liferenter-vaſlal for life; and ſingular ſucceſſors 
have no way of diſcovering a liferent-11ghr, 
which perhaps is not yet commenced, but by 
the records; whereas in predial ſervitudes, 
the conſtant uſe of the dominant renement 
makes them public. The proper right of life- 
rent is intranſmiſſible, ofibus uv ſufrudtuarii in- 
haeret : When the profits of the lifercnted ſub- 
ject are tranſmitted to another, the right be- 
comes merely perſona], for it intitles the aſſigney 


to the rent, not during his own life, but his 
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cedent's, and is therefore carried by ſimple 
aſſignation, without. ſeiſin. | 

25. A liſerent by reſervation, is that, which 
a proprietor referves to himſelf, in the ſame 
writing, by which he conveys the fee to another, 
It requires no ſeiſin; for the granter's former ſei- 
ſin, which virtually included the liferent, {till 
ſubſiſts as to the liferent which is expreſsly re- 
ſerved. A liferenter by reſervation, may en- 
ter the heirs or ſingular ſucceſſors of vaſſals, as 
it he were fiar, Cr: 416.5. 5., and is mtitled 
to the caſualities of ſuperiority that fall during 
his life; his right being more amply interpre- 
ted, than that of a ſimple liferenter who had 
no prior intereſt in the lands. In conjunct in- 
feftments taken to huſband and wife, the wifce's 
right of conjunct fee reſolves, in the general 
caſe, into a liferent, which is however as ex- 
tenſive, as a literent by reſervation. 

26. Liferents by law, are the terce and the 
courteſy. The terce (tertia) is a liferent com- 
petent by law to widows, in the third of the 
heritable ſubjects, in which their huſbands died 
infeft. By our ancient cuſtoms, the widow 
was intitled, only to a third of the lands, in 
which the huſband ſtood infeft at the marriage; 
ſo that ſhe had no claim, upon what he had ac- 
quired quring the marriage, perhaps by her 
own induſtry or-ceconomy, R. M. I. 2. c. 16. 
$. 5. 9. The terce takes place, only where the 
marriage has ſubſiſted for year and day, or 
where a child has been born alive of it. No 
terce is due out of lands in which the huſband 
was not infeft, 29. Zan. 1706, Carruthers, 
unleſs in the caſe of fraudulent omitlion; for 
which ſee Cr. 423. §. 27.,—St. 2. 6. 16. 

| 27. The 


27. The terce is not limited to lands, but 
extends to teinds, and to ſervitudes and other 
burdens affecting lands; thus, the widow is 
intitled in the right of her terce, to a liferent 
of the right of the ſums ſecured, either by rights 
of annualrent, or by rights in ſecurity. In 
improper wadlets, the terce is a third of the 
ſam lent; In thoſe that are proper, it is a third 
of the wadict lands; or in caſe of redemption, 
a third of the redemption- money. If the huſ- 
band had two dwelling-houſes, the widow has 
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Out of 
what ſub- 
jects it is 


right to the ſecond; if he had but one, the 


heir mult either allow her the third of it, or 
provide her in another, Cr. 424. §. 29. Nei- 
ther rights of reverſion, ſuperiority, nor pa- 
tronage, fall under the terce; for none of 
theſe have fixed profits, and ſo are not the 
proper ſubjects of alimony ; nor tacks, becauſe 
they are not feudal rights. Burgage-tencments 
are alſo excluded from it, Cr. 425. F. 34. 
the reaſon of which is not ſo obvious. Since 
the huſband's ſeiſin is both the meaſure and ſe- 
curity of the terce, ſuch debts or diligences a- 
lone, as exclude the huſband's ſeiſin, can pre- 
vail over it: A diſpoſition of lands therefore, 
or an heritable bond granted by the huſband, 


or an adjudication led againſt his eſtate, if not 


followed by ſeiſin, cannot affect the terce. 

28. Where a terce is due out of lands, bur- 
dened with a prior terce {till ſubſiſting, the ſe- 
cond tercer has only right to a third of the two 
thirds that remain unaftccted by the firſt terce; 
R. M. I. 2.c. 16. $. 64. But upon the death of 
the firſt widow, whereby the lands are diſbur- 
dened of her terce, the leſſer terce becomes 
enlarged, as if the firſt had never exiſted. 

Formerly, 


Its prefe- 
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Terce Formerly, the widow was contrary to the com- 

NS mon rules, intitled to a terce, even tho“ the 

a eciat buſband had made à ſpecial proviſion in her 

proviſion, favour, unleſs it had been expreſsly granted in 
ſatisfaction of the terce; but, by 1681, c. 10, 
the widow, who has accepted of a ſpecial pro- 
viſion from her huſband, is thereby excluded 
from the terce, unleſs ſuch proviſion ſhall contain 
a clauſe, that ſhe ſhall have right to both. 


Brief of 29. The widow has no title of poſſeſſion, 


terce. and fo cannot levy the rents in virtue of her 


terce, till ſhe be ſerved to it; and in order to 
this, ſhe muſt obtain a. brief out of the chan- 
cery, directed to the Sheriff, who calls an in- 
queſt, to take proof that ſhe was wife to the 
deceaſed; and that the deceaſed died infeft 
in the ſubjects contained in the brief. The ſer- 
vice or ſentence of the jury, finding theſe 
points proved, does, without the neceſſity of 


Kenning à retour to the chancery, intitle the wife to 
of widows 


or the di- . 4 n 
vilion of poſſeſs with the heir pro indiviſo, and ſo cannot 


the lands. remove tenants, till the Sheriff kens her to 
her terce, or divides the lands between her 

2nd the heir. In this diviſion, after deter- 

mining by lot or kavil, whether to begin by 

the ſun or the ſhade, i. e. by the eaſt or the 

welt, the Sheriff ſets off the two firit acres for 

the heir, and the third for the widow. Some- 

times the diviſion is executed, by giving one 

entire farm to the widow, and two of equal va- 

The right lue to the heir. The widow's\ right is not pro- 
of terce is perly conſtituted by this ſervice; it was contti- 
N tuted before, by the huſband's ſeiſin, and fixed 
1 by his death; the ſervice only declares it, and 
| {o intitles her to the third part of the rents, 
| retro 


Service of 


widows. 


enter into the poſſeſſion; but ſhe can only 
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retro from her huſband's death, preferable 
to any rights that may have affected the lands, 
in the intermediate period between that and her 
own ſervice. The relict, if ſhe was reputed to 
be lawſul wife to the deceaſed, mult be ſerved, 
notwithſtanding any objections by the heir a- 
gainſt the marriage, which may be afterwards 
tried by the commiſlary, 1503, c. 77. 

30. Courteſy is 2'liferent given by law, to Courteſy. 
the ſurviving huſband, of all his wife's heri- 
tage in which he died infeft, if there was a 
child of the marriage born alive. A marriage, When 
tho of the longeſt continuance, gives no right due. 
to the courteſy, if there was no iflue of ir. The 
child born of the marriage muſt be the mother's 
heir: If ſhe had a child of a former marriage, 
who is to ſucceed to her eſtate, the huſband 
has no right to the courteſy, while ſuch child 
is alive, F. 1. Dec. 1702, Darleith, contrary * 
to Sir Tho, Craig's opinion, 428. F. 43.; ſo 
that the courteſy is due to the huſband, rather as 
father to an heir, than as huſband to an heireſs ; 
conformable to the Roman law, which gives to 
the father, the uſufruct of what the child ſuc- 
ceeds to, by the mother, /. 1. C. de bon. mat. 
Heritage is here oppoſed to conqueſt, (3. 8. 6.) It is only 
and fo 1s to be underitood only of the heritable of heri- 
rights, to which the wife ſucceeded as heir to ge. 
her anceſtors, excluding what ſhe herſelf had 
acquired by ſingular titles. | 

31. Becauſe the huſband enjoys the liferent How bur- 
of his wife's whole heritage, on a lucrative title, dened. 
he is conſidered as her temporary repreſentative, 
and fo is liable in payment of all the yearly 
burdens chargeable on the ſubject, and of the 
current intereſt of all her debts, real and 

perſonal, 


ſtituted no ſolemnity to its conſtitution : That right, 


* , 
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perſonal, to the value of the yearly rent he en. 
It is con- Joys by the courteſy, K. 2. The courteſy needs 


without a- 


rods which the huſband had to the rents of his wife's 


eltate, during the marriage, jure mariti, is con- 
tinned with him after her death, under the 
| name of courtely, by an act of the law itſelf, 
= 1 As in the terce, the huſband's ſeiſin is the 
* ett. ground and meaſure of the wife's right, ſo in 
the courtely, the wife's ſeiſin is the foundation 
of the huſband's; and the two rights are, in 
all other reſpects, of the ſame nature; if it is 
not, that the courteſy extends to burgage-hold- 

inps, L. B. c. 44. and to ſuperiorities. 
Right of 32. All liferenters, muſt uſe their right, 
literent ſalve ret ſubſtantia: Whatever therefore is a 
how limi- part of the fee itſelf, cannot be encroached on 
_ © by the liferenter, e. g. woods or growing timber, 
growing even for the neceſſary uſes of the liferented te- 
timber. nement, F. 3. Fuly 1696, Lady Borthwick. 
But, where a coppice or ſilua caedua has been 
divided into haggs, one of which was in uſe to 
be cut annually by the proprietor, the literenter 
may continue the former early cuttings ; be- 
cauſe theſe are conſidered as the annual fruits 
the ſubject was intended to yield, and fo the 
As to mi- proper ſubject of a liferent. Literenters have 
gerals. NO right to coals or minerals under ground, 
if they be not expreſſed in the right, for they 
are proper partes ſoli, 13. July 1677, Lady 
Preſlon.— June 1727, heirs of Roſeburn. 
Where they are expreſſed, the liferenter may, 
by the former rule, work any colliery that had 
been opened before the commencement of his 
right, provided he docs not employ a greater 
| | number 


jects for the fiar, directed liferenters to give ſe- 
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number of colliers, or bring up a greater quan- 
tity of coals, than the proprietor did. 


Our law, to preſerve the liferented ſub- Burdens | 
aſſeQing it. 


curity, (called in the Roman law cautio uſufru- Cartio ufu- 
&uaria) that they ſhould keep them in good Fan. 
condition, during the liferent, 1491, c. 25. un- 

der the penalty of loſing the profits thereof, 

1535, c. 15. A ſpecial method is chalked our 

in the caſe of tenements within borough, by act 

1594, c. 226. Liferenters are alſo burdened 

with the alimony of the heir, where he has not Alimony 
enough for maintaining himſelf; which is found- 4 * 
ed in an extenſion of the laſt clauſe of act 1491, 

c. 25. by the firſt part whereof, not only ward- 
ſuperiors, but liferenters, were obliged to pre- 

ſerve in good condition, the ſubject of the 

ward or liferent. The name of an cmploy- 

ment, if it does not afford bread to the heir, 

will not defend the liferenter againſt this bur- 

den, 25. July 1705, Aton. The bare right 

of apparency founds the action againſt the life- 

renter, 12. Feb. 1635, Hepburn. It is a bur- 

den perſonal to the literenter himſelf, and can- 

not be thrown upon his adjudging creditors, as 

coming in his place by their diligences, 1737, 

Cred. of Blair. Literenters are alſo ſubjected 

to the payment of the yearly ceſſes, ſtipends, 

Cc. falling due during their right, and to all 

other burdens that attend the ſubject liferented. 

34. Liferent is extinguiſhed by the liferent- The ex- 
er's death. That part of the rents which the fee 
liferenter had a proper right to, before his death, 3 
falls to his executors; the reſt, as never having 
been in bonis of the deceaſed, goes to the fiar. Of lun. 


Maurtinmas and Hhitſunday are, by our cu- 


ſtom, 


Regulated 
by the le- 
gal terms, 
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{tom, the legal terms of the payment of rent : 
Conſcquently, if a liferenter of lands ſurvives 
the term of Y nit ſunday, his executors are in- 
titled to the half of that year's rent, becaule it 


was due the term before his death; if he fur- 


What if 
the lite- 
renter 
ſowed the 
ground. 


Liferents 
of mills. 


Of money. 


vives Martinmas, they have right to the whole. 
And this is the rule, tho' the conventional term 
ſhould be after Martinmas ; for ſtill the rent, 
tho' not payable, was due while the liferentet 
was yet alive; and the poſtponing the term of 
payment, cannot hurt the right of the execu- 
tors, Gosford, 24. Fuly 1668, Carnegy. A 
liferenter, who outlives any part of the term- 
day, tranſmits to his executors the right to that 
term, F. 8. Dec. 1704, Paterſon. If the life- 
renter, being in the natural poſſeſſion, and ha- 
ving firſt ſowed the ground, ſhould die, even 
before the Z/hitſunday, his executors are in- 
titled to the whole crop, in reſpect that both 
ſeed and induſtry were his, 25. Fuly 1671, 
Guthrie. Liferents of mills, tho” their fruits 
are continual, de die in diem, are governed by 
the ſame rule with liferents of land, 8. Dec, 
1671, Guthrie. In a liferent of money, the 
executors have a right to the intereſt, down to 
the very day of the liferenter's death, where 
no terms are {ſtipulated for the payment there- 
of ; but, where the annuity, or right of annual- 
rent, is taken payable at certain terms, the life- 
rent is governed by theſe terms, 11. Jan. 
1738, Carruthers. The above mentioned 
rules, ſerve to fix the intereſts of the heir and 
executor, as to the rents of that year, in which 
the proprietor dies. 
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ur- | 

le. Ccleſiaſtical rights are called benefices, an Beneſices 

rm appellation transferred from ſecular feus to <onlilt ofy 

nt, church livings, becauſe they were given to I! 
tet churchmen, in conſideration of their ſpiritual il 
of warfare, They conſiſt either of lands, or of I! 
cu- the tithe or tcind of lands; the firſt is called the 1 
A | temporality, the other the ſpirituality of the | 
m- benefice. That church-lands might not be a- Church. ll 
hat liened by the benefictaries, in prejudice of their lands. \q 
te- ſacceſſors, Biſhops, and the heads of religious 1 
na- houſes, were diſabled from making grants, with- if 
en out the conſent of the chapter or convent; \! 
in- which rule continued after the reformation, du- | | 
th ring church- government by Biſhops, 1606, c. 1 
1, The King's confirmation, as the preſumed ix 
; 2 8 5 P a 
Its patron, was alſo to be adhibited to grants of 1 
by church-lands, R. M. J. 2. c. 23.; which right, 1 
ec. tho' wreſted from our ſovereigns by the Pope, 

he Cr. 146, §. 29, was, upon the reformation, re- 

to ſtored to the crown, 1584, c. 7. c. 

ere 9. Teinds, or tithes, are that liquid propor- And 

re- tion of our rents or goods, which is duc to teinds. 

al- churchmen, for performing divine ſervice. 

fe- Moſt of the canoniſts affirm, that the preciſe 

*. proportion of a tenth, not only of the fruits of 

a the ground, but of what is acquired by perſon- 


al induſtry, is due to the chriſtian clergy, of 
divine right, which they therefore call the 
proper patrimony of the church; tho” it is cer- 
tain that tithes, in their infancy, were given, 
not to the clergy alone, but to lay-monks who 

F f were 
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were called pauperes, and to other indigent per- 
ſons. Charles the Great was the firſt ſecular 
Prince, who acknowledged this right in the 
church. It appears to have been received with 
us, as far back as Dav. I. by two charters of 
that King, preſerved in Ander ſon's Diplomata. 
Our firſt ſtatute concerning teinds, is Dav. II. 

c. 42. 


Teinds, 3. This right, if it had been divine, ought 


which naturally to have belonged to the paſtor of the | 


_ ought to n parochial church ; but its application was, for a 


— te the long time, miſerably i inverted: For not only did 


parſon. thoſe who were liable in payment, at firſt con- 
ſider their obligation as fulfilled, by giving the 
right of their tithes, to any poor lay-friend; but 
even after tithes had been, by the canons, con- 
ſecrated to the parochial churches, the patron, 
who in thoſe ages looked on himſelf, upon the 
Were fre- emerging of every vacancy, as the abſolute pro- 
quently prietor of the benefice, aſſumed frequently a 
appropri” power of appropriating or anncxing it, to a ca- 
ated to ca- 
thedrals thedral-church or monattery ; by which annexa- 
and mona- tion, the cathedral or monaſtery became the 
ſteries. beneficiary or titular of the benctice annexed. 
At other times, churchmen, who had not their 
tithes regularly paid them, made a grant of part 
of them to the ſovereign, that they might the 
better engage his intereſt, for making the reſt 
Certain effectual: And laſtly, molt of the religious or- 
orders ex- ders, procured from the Pope, an exemption 
3 from payment of the tithe of lands poſſeſſed by 
rom pay- 
ing them. themſelves, which ought to have been paid to 
the ſeveral churches where the lands lay. Theſe 
abuſes were in ſome meaſure corrected, firſt, by 
a papal conſtitution of Adrian IV. anno 11 56, 
limiting ſuch exemptions to the three orders of 
ciſtertians, 


- 
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ciitertians, hoſpitallers, and templars; and after- Theſe a- 
wards by ſeveral councils of Lateran, one held buſes, cor- 
by Alex. III. in 1180, one by Innocent III. in man 
1215, c. prohibiting the farther infeudation * 
of tithes to lay-men, and their farther conſe- 
cration to any other than the pariſh-church. 

4- The perſon employed by the cathedral- vicar. 
church or monaſtery, to ſerve the cure in the 
church annexed, was called a vicar, becauſe he 
held the church, not in his own right, but in Atfirſtna- 
the right or vice of his employers; and ſo was Wed bo 
removeable at pleaſurc, and had no ſhare of the ug? 
benetice, other than what they thought fit to 
allow him: But, in the courſe of time, the ap- After- 
pellation of vicar was limited to thoſe who were wards 
made perpetual, and who got a ſtated ſhare of Perpetual. 
the benchce for their incumbency; from 
whence aroſe the diſtinction of benefices into 
parſonages and vicarages. The Biſhops, about 
the thirteenth century, divided with their chap- 
ters, the churches that had been annexed to 
their cathedrals; Thoſe which fell to the Bi- 
ſhop himſclt, were ſtyled menſal, becauſe they Menſal 
ſupported the expence of his table; thoſe that — 
went to the chapter were called common, as (rches. 
belonging in common to all its members, 

5. Perſonal teinds, 7. e. the tenth of what 
one acquires by his own induſtry or employ- 
ment, are not acknowledged by our law; tho 
they have been found due, when ſupported by 
forty years poſſeſſion, 29. Nov. 1678, Berny, 
Predial teinds are cither parſonage or vicarage. Teinds are 
Parſonage teinds are the teinds of corn; and —_— 
they arc ſo called, becauſe they are due to the . 
parſon, or other titular of the benefice. Vicar- 
age-teinds are the {mall teinds of calves, lint, 

hemp, 


LEY „ 
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hemp, eggs, Sc. which were commonly given 
Parſonage by the titular, to the vicar who ſerved the cure 
teinds are jn his place. The firſt ſort was univerſally due, 
3 unleſs in the caſe of their infeudation to laics, 
vicarage Or of a pontifical exemption; but, by the cu- 
are local, ſtoms of almoſt all Chriſtendom, the leſſer 
teinds were not demanded, where they had not 
been in uſe to be paid. By the practice of 
Scotland, the teinds of animals, or of things 
produced from animals, as lambs, wool, calves, 
are due, tho' not accuſtomed to be paid, F. 24. 
July 1678, L. Grant ; but roots, herbs, &c, 
are not tithable, unleſs uſe of payment be pro- 
ved, 9. June 1676, Burnet. 1 
Parſonage 6. The parſon, who was intitled to the 
_ eas teind of corns, made his right effectual, either 
monly by accepting of a certain number of teind-bolls 
drawn yearly from the proprietor, in ſatisfaction of it; 
from the or more frequently, by drawing or ſeparating 
ſack. upon the field, his own tenth part of the corns, 
after they were reaped, from the ſtock or the 
remaining nine tenths of the crop, and carry- 
ing it off to his own granaries ; which is called 
drawn teind, And, if any poſſeſſor of lands 
Hardſhips carried his part of the corns off the ground, be- 
attending fore the churchman had drawn the teind, he 

drawn X . 2 , 
teing, Was liable in a ſpuilzie; which frequently oc- 
caſioned the loſs of the whole crop, in the caſe, 
either of an ill natured, or of an indolent titu- 
Removed lar. This hardſhip was ſoftened, rather than 
in part by removed, by the acts, 1606, c. 8,—161 2, c. 
ſtatute. 5.— 1617, Cc. 9, regulating the times, within 
which the titular muſt either draw his teind, or 
leave the poſſeſſor of the lands at liberty to car- 

ry off his ſtack. 

7. After 


UG woe 


* 


1 12 PI | . 1 Ne 


* 7 — * 
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7. After the reformation, Ja. VI. conſidered Church- 

himſelf as proprietor of all the church-lands; — fell 
artly, becauſe the purpoſes for which they had — 

1496 granted, were declared ſuperſtitious; and on the re- 

partly, in conſequence of the reſignations which formation, 

he, and Q. Mary his mother, had procured from 

the beneficiaries: And even as to the teinds, 

tho' our reformed clergy, after the example of 

the canoniſts, claimed them as the patrimony 

of the church, our ſovereign did not ſubmit to 

that doctrine, farther than it extended to a 
competent proviſion for miniſters. He there 
fore erected or ſeculariſed ſeveral abbacies and — 

priories into temporal lordſhips; the grantees — * 
of which, were called ſometimes lords of erec- temporal 
tion, and ſometimes titulars, as having by their lordlhips. 
grants the ſame title to the erected benefices, 

that the monaſteries had formerly. 

8. As the crown's revenue ſuffered greatly Annexa- 
by theſe erections, the temporality of all church tion ot 
benefices (7. e. church-lands) was, by 1587, c. Ind, to 
29. annexed to the crown. That ſtatute, tho' the crown, 
it does not comprehend teinds, excepts from ; 
the annexation, the teinds of lands belonging to 
parſonages and vicarages, together with their 
manſes and glebes; and declares, that all theſe 
mall remain with the preſent poſſeſſors, or with 
thoſe that ſhall be atterwards provided to the 
benefices. Lands granted to univerſities, 
ſchools and hoſpitals, are alſo excepted (tho 
theſe did not truly fall within the act, not being 
church-lands) ; and benefices of laic patronages, 
by which is meant ſuch as were eſtabliſhed be- 
tore the reformation in laymen, whoſe rights 
the legiſlature had no intention to weaken, 


Notwithſtanding 
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Notwithſtanding this ſtatute, his Majeſty con- 
tinued to make farther erections, which were 
declared null, by 1592, c. 119. : with an ex- 
ception of ſuch as had been made in favour of 
Lords of Parliament. 
Kk. Cg. I. 9. King Ch. I. ſoon after his ſucceſſion, raiſed 
railes re- a reduction of all theſe erections, whether grant- 
eco ed before or after the act of annexation, upon 
ons. the grounds mentioned at length by Mr Forbes, 
in his treatiſe of tithes, p. 259. In a conference 
between the King and the tirulars, upon the ſub- 
His Maje- ject of this ſuit, his Majeſty inſiſted, 1. That 
jeſty's de- all proprietors ſhould be relieved from the hard- 
mands. ſhip of having their teinds drawn by the titu- 
lars. 2. That all the ſuperiorities of erections 
(i. e. of lands holden of the titulars as coming 
in place of the monaſteries) ſhould be declared 
to be in the crown, on a reaſonable compoſition 
to be paid to the titulars, for paſſing from their 
right. 3. That a ſmall intereſt ſhould be reſer- 
ved to the crown, ,gut of all the erected teinds. 
All diffe- At laſt, the whole matter was referred to the 
— wn King himſelf, by four ſcyeral ſubmiſſions or 
0 . . * . 
the King compromiſes, in which the parties on one fide 
zimſelf. were the titulars and their tackſmen, the Bi- 
ſhops with the interior clergy, and the royal bo- 
roughs, for the intereſt they had in the teinds 
that were gifted for the proviſion of miniſters, 
ſchools or hoſpitals within their boroughs ; and, 
on the other part, the proprietors who wanted 
to have the leading of their own teinds. The 
ſubmiſſion by the titulars, contained a ſurrender 
into his Majeſty's hands, of the ſuperiorities of 
: their ſeveral erections. 
_— 10. Upon each of theſe ſubmiſſions, his 


Crees Ars . ; FEY 
bitrat, Majeſty pronounced ſeparate decrees arbitral, 
| dated 
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dated 2. Seht. 1629, which are ſubjoined to the 
ts of Parliament of his reign. He made it law- 
ful to proprietors to ſue the titulars for a valuati- 
on; and it they thought fit, for a ſale alſo of their 
teinds, before the commiſſioners named or to 
be named for that purpoſe. The rate of teind, 
when it was poſſeſſed by the proprietor joint- 
ly with the ſtock, for payment of a certain 
duty to the titular, and ſo did not admit a ſe- 
parate valuation, was fixed at a fifth part of the 
conſtant yearly rent, which was accounted a 
reaſonable ſurrogatum, in place of a tenth of the 
increaſe, New Coll. vol. 2. 18. Where it was 
drawn by the titular, and conſequently might 
be valued ſeparately from the ſtock, it was to 
be valued, as its extent ſhould be aſcertained, 
upon a proof before the commiſſioners ; but in 
this laſt valuation, the King directed the fifth 
part to be deducted from the proved teind in 
tavour of the proprietor, which was therefore 
called the King's cafe, 28. Fan. 1708, 
Doul.— 7. Feb. 1711, Home. The proprietor 
ſuing for a valuation, gets the leading of his 
own teinds, as ſoon as his ſuit commences; but 
if he ſhall ſuffer proteſtation to be extracted a- 
gainſt him, for not inſiſting in the proceſs, he 
loſes that privilege, by 1693. c. 23. The pro- 
prietor is in all valuations allowed a joint proof 
with the titular, by our preſent law, 1690, c. 
39. and upon getting his decree of valuation, he 
may be compelled by the titular, if he ſhall in- 
iſt for it, to infeft him in the lands, for his ſecu- 
rity of the valued teind, Mackenzie, h. t. §. 16. 
Ir. Where the proprietor inſiſted alſo for « 
fale of his teinds, the titular was obliged to fel] 
them at nine years purchate of the valued tcind- 
duty; 


Proprie- 
tors may 
ſue for a 
valuatiou 


and ſale of 
tithes. 


Teinds 
valued, ei- 
ther joint- 
ly, 


Or ſepa- 
rately. 


Privitege 
of a pro- 
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ſuing for 
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duty; and, upon receiving the price, to exe- 

cute a diſpoſition in the purchaſcr's fvour, 

containing procuratory of reſignation and pre- 

cept of ſeiſin, which the decreet-arbitral direct 

the granter to warrant, only from his own fact 

and deed ; but by 1633, c. 19., the extent of 

the warrandice is left to the diſcretion of the 

commiſſioners. If the purſuer had a tack of 

his own teinds, not yet expired; or if the de- 

fender was only tackſman of the teinds, and 

ſo could not give the purſuer an heritable right, 

an abatement of the price was to be granted ac- 

cordingly, by the commiſſioners. This part of 

the decreet-arbitral, concerning the valuation 

and fale of teinds, was ratified in Parliament, 

1633, c. 17. and commiſſioners were appointed 

for executing it, by the ſame Parliament, c. 19. 

Certain 12. There is no proviſion in the decrees ar- 

8 bitral, for ſelling the teinds granted for the 

2 ſuſtentation of miniſters, univerſities, ſchools or 

hoſpitals; becauſe theſe were to continue, as a 

perpetual fund, for the maintenance of the per- 

ſons, or ſocieties, to whom they were appro- 

priated; and they are expreſsly declared not ſub- 

ject to ſale, by 1690, c. 30.—1693, C. 23. 

By the laſt of theſe acts, it is alſo provided, 

that the teinds belonging to Biſhops, which had 

then fallen to the crown, upon the aboliſhing ot 

Epiſcopacy, ſhould not be ſubject to ſale, as long 

as they remained with the crown, not diſpoſed 

ot; nor thoſe, which the proprietor who had 

right both to ſtock and teind, reſerved to him- 

The ſupe - ſelf, in a ſale or feu of the lands. But, tho' none 

deco of theſe teinds can be fold, they may be valued. 

on . . d e 
belong to 13. The King, by the decrees arbitral, 

the King, clared his own right to the ſuperiorities 4 & 

rection 
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rection which had been reſigned to him by the 


ſubmiſſion, reſerving to the titulars the feu- 
duties thereof, -until payment by himſelf to 


them, of one thouſand merks Scots for every 


chalder of feu-victual, ratified 1633, Cc. 14.; 
which right of redeeming the feu-duties was 
renounced by the crown, 1707, C. 11., It the 
church- vaſſal ſhould conſent to hold his lands of 
the titular,' he cannot thereafter recur to the 
crown, as his immediate ſuperior, 1661, c. 53. 

14. His Majeſty referred what intereſt the 
crown ought to have, in the teinds of erected 
benefices, to the Commillioners; who deter- 
mined an annuity to be paid out of them to 
the crown, of about fix per cent, ratified 1633, 
c. 15. This right, not having been annexed, 
was conveyed to one Livingston in ſecurity of a 


debt; but, in 1674, the exerciſe of it was ſuſ- 


pended by the crown; ſince which time, it has 
lain dormant, Sf. 2. 8. 13. 

15. In explaining what the conſtant rent is, 
by which the teind muſt be valued, the follow- 
ing rules are obſerved. The rent drawn by the 
proprietor, from the ſale of ſubjects that are 
more properly parts of the land than of the 
fruits, e. g. quarries, minerals, moſſes, &c. 
is to be deducted from the rental of the lands, 
11. Dec. 1734, heritors of Cadder; and alſo 
the rent of ſupernumerary houſes, over and 
above what is neceſſary ſor agriculture; and the 
additional rent that may be paid by the tenant, 
in conſideration of the proprietor's undertaking 
any burden that law impoſes on the tenant, e. 
g. 3 the tenant's houſes, 1bid.; becauſe 


none of theſe articles are paid properly on account 
Orchards muſt alſo be deducted, 
New 


of the fruits. 
Gg 


Unleſs the 
church 
vaſſal 
chuſes to 
hold his 
lands of 
the titular. 


Annuity of 
teinds. 


Rules for 


fixing the 
rent in the 
valuation 
of teinds. 
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Nor mill- New Coll. vol. 2. 18.; and mill-rent, becauſe 

rent. the profits of a mill ariſe from induſtry; and the 

corns manufactured there ſuffer a valuation, as 

rent payable by the tenant, and therefore ought 

not to be valued a ſecond time againſt the ti- 

tular, as mill-rent. The yearly expence of 

culturg ought not to be deducted; for no rent 

can be produced without it, 6. Feb. 1745, feu- 

Nor rent ars of Dalkeith: But, if an improvement of 

improved rent is made at an uncommon expence, e. g. by 

a *"4:, draining a lake; the proprietor is allowed a rea- 

—— ſonable abatement on that account, 18. Fuly 

. pence. 1739, herit. of Cadder. 

16. Notwithſtanding the ſeveral ways of 

miſapplying parochial teinds in the times of 

Teinds popery, {ome few benefices remained entire in 

not diſpo- the hands of the parſons. The miniſters plant- 

ed in theſe, after the reformation, continued to 

have the full right to them, as proper benefi- 

ciaries; but by acts 1690, c. 23. and 1693, 

C. 25. a power 1s granted to the patron, to rc- 

Now re- deem the whole teind from ſuch beneficiaries, 

deemable upon their getting a competent ſtipend modi- 

by — fied to them; which teind ſo redeemed, the 

the bene. Patron is obliged to ſell to the proprietor at fix 
ficiary, Years purchaſe. | 

17. Some teinds are more directly {ubject 

In what to an allocation for the miniſter's ſtipend, than 

2 ue others. The teinds, in the hands of the lay-ti- 

ſubject to tular, fall firſt to be allocated, who, ſince he 

allocation is not capable to ſerve the cure in his own 

for ſti= perſon, onght to provide one who can; and 

pend. jf the titular, in place of drawing the teind, 

has ſet it in tack, the tack-duty is allocated: 

This ſort is called free teind. Where the tack- 

duty, which is the titular's intereſt in the * 

alls 
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falls ſnort, the tack itſelf is burdened, or, in 


other words, the ſurplus teind over and above 
the tack-duty: But, in this caſe, the Commiſ- 
ſioners are empowered to recompenſe the tackſ- 
man, by prorogating his tack, for ſuch a num- 
ber of years, as they ſhall judge equitable, 1690, 
c. 30.—170%. c. 9. Where this likewiſe proves 
deficient, the allocation falls on the teinds, he- 


ritably conveyed by the titular, unleſs he has 


warranted his grant againſt future augmenta- 
tions; in which caſe, the teinds of the lands 
belonging in property to the titular himſelf, 
muſt be allocated in the firſt place. 

18. Where there is ſufficiency of free teinds 
j a pariſh, the titular may allocate any of them 
he ſhall think fit for the miniſter's ſtipend, 
ſince they are all his own; unleſs there has been 
a previous decree of locality : And this holds, 
tho' the ſtipend ſhould have been paid immemo- 
rially out of the teinds of certain particular lands. 
This right was frequently abuſed by titulars, 
who, as ſoon as a proprietor had brought an ac- 
tion of ſale of his teinds, allocated the purſuer's 
full teind for the ſtipend, whereby ſuch action 
became ineffectual : Ir is therefore provided, by 
1693, c. 23. that after citation in a ſale of 
teinds, it ſhall not he in the titular's power to 
allocate the purſuer's teinds ſolely, but only in 
proportion with the other teinds in the pariſh. 

19. Miniſters glebes are declared free from 


the payment of teind 1578, c. 62.—1621, c. 5 


10. Lands cum decimis incluſts are alſo ex- 
empted from teind. Theſe were, according to 
Mackenzie, R. t. §. 6. the lands which had 
been feued out, prior to the above recited Late- 


ran councils which prohibited the infeudation of res 
teinds 
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Teinds are 
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teinds to laics, by churchmen who had right both 
to ſtock and teind; whereby the teinds were con- 
{olidated with the ſtock, and were never after- 
wards ſeparated from it. Sir Tho. Craig, who 
is of opinion that we had no infeudation of teinds 
ſo early, underſtands by that expreſſion, all 
lands, where the churchmen, who had right 
both to ſtock and teind, and came afterwards 
to feu out the lands (which they were allowed 
to do, by 1457, c. 71.), included the teind in 
the ſame charter with the ſtock ; without di- 
{tinguiſhing, whether ſuch right was prior or 
poſterior to the Lateran councils: And agree- 
ably to this laſt opinion, it has been adjudged 
ſufficient to exempt lands from payment of teind, 
that the proprietor proved his right thereto, 
cum decimis incluſis, as far back as the act 1587, 
c. 29. which ſuppoſes all ſuch rights to be valid, 
Dirl. 229.—7. Dec. 1737, Dempſter. Lands 
which formerly belonged to the Ciſtertians, or 
other privileged orders, are not now exempted 
from teind, 15. Fune 1737, miniſter of Barry; 
either becauſe the privilege having been given 
to the monks, as pauperes, was deemed perſo- 
nal, and ſo not tranſmiſſible to the laic titulars; 
or becauſe it was limited to lands which theſe 
orders were then poſſeſſed of, and it does not 
appear that they had property in Scotland, ſo 
early as the papal grant of exemption. 

20. Teinds are debita fructuum, not fund; 


debita fru- for as by their firſt condition, the beneficiary 
ctuum, not might, if he uſed the proper diligence, make 
them effectual, by drawing them out of the ſe- 
veral crops, he needed no real ſecurity. The 
action therefore for bygone teinds is only per- 

ſonal, 


ted, he is liable in a ſpuilzie. 


* 


Tit. 10. O, Feind. 237 


ſonal, againſt thoſe who have intermeddled, ei- 
ther with the teind by itſelf, or with ſtock and 
teind jointly; unleſs where the titular is infeft 
in the lands, in ſecurity of the valued teind- 
duty. Where a tenant is, by his tack, bound 
to pay a joint duty to his landlord for ſtock and 
teind, without diſtinguiſhing the rent of each, 
his defence of a bona fide payment of the whole 
to the landlord, has been ſuſtained in a ſuit at 
the inſtance of a laic titular, 21. March 1628, 
Murray, but repelled, where a churchman was 
purſuer, 19. Feb. 1629, Kirk: In both caſes, 
the proprietor who receives ſuch rent, is liable 
as intermeddler. Every perſon, having right 
to teinds, whether churchman or laic titular, 
has an hypothec upon the fruits, for the pay- 
ment of his teind, 24. June 1662, Yernor,— 
13. Dec. 1664, Biſhop of the es, but a pur- 
chaſer bona fide at a public marker is ſecure, 
20. Dec. 1664, Reid. 

21. In tacks of teinds, as of lands, there is 
place for tacit relocation; to ſtop the effect of 
which, the titular muſt obtain and execute an in- 
hibition of teinds againſt the tackſman, which 
differs much from inhibition of lands, explained 
under the next title, and is intended, merely 
to interpel or inhibit the tackſman, from far- 
ther intermeddling. But, if the titular ſhall, 
after inhibition, ſummarily turn out his tackſ- 
man, without a previous — he is liable 
in a ſpuilzie, 27. Jan. 1665, L. Berford. This 


diligence of inhibition may alſo be uſed at the 


ſuit of the titular, againſt any other poſſeſſor 
of the teinds; and, if the tackſman or poſſeſſor 
mall intermeddle after the inhibition is execu- 
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In what 22. Lands and teinds paſs by different titles: 
caſe, does A diſpoſition of lands therefore, tho' granted by 
gd. . one who has alſo right to the teind, will not 
clude the carry the teind, unleſs it ſhall appear from ſpe. 
teind, cial circumſtances, that a ſale of both was de- 
ſigned by the parties. But if a proprietor who 
has right to his teinds, and who conſequently 
carries his whole corns, without diſtinguiſhing 
between ſtock and teind, to the fame mill, 
ſhould aſtrict his lands, the intention of parties 
is preſumed, that the aſtriction ſhould reach to 
both. In lands cum decimis incluſis, where 
the teinds are conſolidated with the ſtock, the 
right of both muſt neceſſarily go together in all 


TI r. 11. Of Inhibitions. 


HE conſtitution and tranſmiſſion of feu- 

dal rights being explained, and the 
burdens with which they are chargeable, it re- 
mains to be conſidered, how theſe rights may 
be affected at the ſuit of creditors, by legal di- 
Diligences, ligence. Diligences are certain forms of law, 
whereby a creditor endeavours to make good 
his payment, either by affecting the perſon of 
his debtor, or by ſecuring the ſubjects belonging 
to him. from alienation, or by carrying the pro- 
perty of them to himſelf. They are either 
real or perſonal. Real diligence is that which 
is proper to heritable or real rights; perſonal, 
is that by which the perſon of the debtor may 


be ſecured, or his perſonal eſtate affected. 4 
the 


feu- 
the 
re- 
nay 
di- 
aw, 
ood 
1 of 
ing 
ro- 
her 
ich 
1al, 
nay 
65 
the 


interdictions, 1581, c. 


the firſt ſort we have two, 1. Inhibition, 2. 
Adjudication, which law has ſubſtituted in the 
place of appriſing. 


2. Inhibition is a perſonal prohibition, which Inhibition. 


paſſes by letters under the ſignet, prohibiting 
the party inhibited, to contract any debt, or do 
any deed, by which any part of his lands may 
be aliened or carried off, in prejudice of the 
creditor inhibiting. It muſt be executed againſt 
the debtor, perſonally, or at his dwelling-houſe, 
according to the order preſcribed in the caſe of 
ſummonſes by 1540, c. 75+ and thereafter pu- 
bliſhed and regiſtred, in the ſame manner with 
119. NY. 1,—1600, 
c. 13. (1. 7. 33-). Tho' this diligence re- 
quires regiſtration, to compleat it, yet it ſe- 
cures the creditor who inhibites, againſt all 
deeds of alienation, even onerous ones, that are 
granted poſterior to the publication of the let- 
ters, (4. 1. 15.) provided he ſhall, within the 
time ſtatuted, proceed to perfect his diligence by 
regiſtration, Dirl. 2 54.—Harc. 639. 

3. Inhibition may proceed, either upon a 
liquid obligation, or even on a claim commen- 
ced before the court of Seſſion, tho? not yet 
ſuſtained; which laſt is called inhibition upon 
a depending action. The ſummons, which 
conſtitutes the dependance, mult be executed 
againſt the debtor, before the letters of inhi- 
bition paſs the ſignet; for no ſuit can be ſaid 
to depend againſt one, till he be cited in it as 
a defender, Br. 9. : But the effect of ſuch in- 
hibition is ſuſpended, till decree be obtained 
in the action againſt the debtor; and in the 
ſame manner, inhibitions on conditional debts 
have no effect, till the condition be purified. 
Inhibitions, 
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Inhibitions, as they carry with them a certain 
degree of reproach, were not granted, by the 
old practice, without a trial of the cauſe ; 
which is {till neceſſary when they proceed on 
conditional debts, 17. July 1713, Weir: And 
tho in other caſes inhibitions now paſs of courſe, 
the Lords are in uſe ſtay them, or, if they have 
paſſed the ſignet, to recal them, either on the 
debtor's ſhewing cauſe why the diligence ſhould 
not proceed, F. 15. Feb. 1699, Murray; or 
even ex ohicio, without the debtor's appear- 
ance, where the ground of the diligence is 
doubtful, F. 9. Feb. 1706, Wiſhart. 

4. Tho' inhibitions, by their uniform ſtyle, 
difable the debtor from {ſelling his moveable, 
as well as his heritable eſtate, their effect has 
been long limited to heritage, from the inter- 
ruption that ſuch an embargo upon moveables 
mult have given to commerce, 22. March 
1623, L. Braco; ſo that debts contracted after 
inhibition, may be the foundation of diligence, 
againſt the debtor's perſon and moveable eſtate. 
The arrears remaining due on a debitum fund! 
to a perſon inhibited, tho? they be heritably ſe- 
cured, are moveable, and therefore do not fall 
under the inhibition, Falc. vol. 2. 138. An 
inhibition ſecures the inhibiter, againit the ali- 
enation, not only of the lands that belonged to 
his debtor when he was inhibited, but of thoſe 
that he ſhall have afterwards acquired, 1 5. Dec. 
1665, Elleis; but no inhibition can extend to 
ſuch after-purchaſes, as lie in a juriſdiction 
where the inhibition was not regiſtred; for it 
could not have extended to theſe, tho' they had 
been made prior to the inhibition. 

5. This 
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5. This diligence only ſtrikes againſt the 
voluntary debts or deeds of the inhibited per- 
ſon : It does not reſtrain him from granting ne- 
ceſſary deeds, i. e. ſuch as he was obliged to 
grant, anterior to the inhibition; ſince he 
might have been compelled to grant theſe, be- 
fore the inhibiter had acquired any right by his 
diligence. By this rule, a wadſetter or annual- 
renter might, after being inhibited, have ef- 
fectually renounced his right to the reverſer on 
payment, becauſe law could have compelled 
him to it, 7. Fan. 1680, Maclellan ; but, to 
ſecure inhibiters againſt ſuch alienations, it is 
declared by Act S. 19. Feb. 1680, that, after 
intimation of the inhibition to the reverſer, no 
renunciation or grant of redemption ſhall be 
ſuſtained, except upon declarator of redempti- 
on brought by him, to which the inhibiter 
muſt be made a' party. Judicial rights, e. g. 
adjudications, deduced againſt the inhibited 
perſon after the inhibition, upon debts con- 
tracted prior thereto, are not hurt by that dili- 
gence; for theſe are truly the deeds of the law, 
not of the perſon inhibited : But an adjudica- 
on led on a bond voluntarily granted after inhi- 
bition, is reducible. 

6. An inhibition is a diligence ſimply pro- 
hibitory, ſo that the debt, on which it proceeds, 
continues perſonal after the diligence; and con- 
ſequently, the inhibiter, in a queſtion with an- 
terior creditors whoſe debts are not ſtruck at 
by the inhibition, is only preferable from the 
period at which his debt is made real by adju- 
dication : And where debts are contracted on 
heritable ſecurity, tho” poſterior to the inhibi- 
tion, the inhibiter's debt, being perſonal, _— 
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be ranked with them ; he only draws back from 
the creditors ranked, the ſums contained in his 
diligence. The heir of the perſon inhibited, 
is not reſtrained from alienation, by the dili- 
gence uſed againſt his anceſtor ; for the prohi- 
bition is perſonal, affecting only the debtor a- 
gainſt whom the diligence is uſed. 

7. Inhibitions do not, of themſelves, make 
void the poſterior debts or deeds of the perſon 
inhibited ; they only afford a title to the uſer 
of the diligence to ſet them aſide, if he finds 
them hurtful to him: And even where a debt 
is actually reduced ex capite inhibitionis, fuch 
reduction, being founded ſolely in the inhibi- 
ter's intereſt, is profitable to him alone, and can- 
not alter the natural preference of the other cre- 
ditors. Hence, where ſeveral infeftments of 
annualrent of different dates, have been granted 
by the debtor after inhibition, for the payment 
of all which, the debtor's eſtate is nor ſuffcient; 
tho? the inhibiter cannot be hurt by any of the 

ſterior contractions, and conſequently muſt 
draw back his whole debt from the annualrent- 
ers, yet the deficiency in the fund of payment 
mult fall, not on the whole of them, pro rata, 
but upon the leaſt preferable, Falc. vol. 1. 160. 
Hence alſo, debts, tho? contracted after inhibi- 
tion, .are not reducible, where the inhibiter 
would have been totally excluded from the debt- 
or's funds, by debts preferable to his own, 
tho” theſe polterior contractions had not been 
made. 

8. Inhibitions may be reduced, upon legal 
nullities, ariſing either from the ground of debt, 
or the form of the diligence. When payment 
is made by the debtor to the inhibiter, the in- 

hibition 
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hibition is ſaid to be purged. Any creditor, Puręing of 
whoſe debt is ſtruck at by the inhibition, may, inhibition. 


upon making payment to the inhibiter, compel 
him to aſſign the debt and diligence, in his fa- 
vour, that he may make good his payment the 
more effectually, againſt the common debtor. 


T1T. 12. Of Comprifſings and Adjudica- 


tions. 


Eritable rights may be carried from the 
debtor to the creditor, either by the di- 
ligence of appriſing, (now adjudication) or by 
a judicial ſale, carried on before the court of 


Seſſion. Appriſing, or compriſing, was the Abpri- 


88. 


ſentence of a Sheriff, or of a meſſenger who 
was ſpecially conſtituted Sheriff for that pur- 
poſe, by which, the heritable rights belonging 
to the debtor were ſold, for payment of the 


debt due to the appriſer. By the Roman law, 


the debtor's moveable eſtate was firſt taken in- 
to execution, and, if that was not ſufficient, 
his immoveable, I. 15. F. 2. de re jud. In the 
ſame manner, the debtor's moveables were, b 

our old law, to be firſt diſtrained on a brief of 
diſtreſs; and in default of theſe, as much of 


his heritage was to be fold, as would fatisfy 
the creditor, St. Al. II. c. 24-3 ſo that appri- were ori- 
ſings were, by their original conſtitution, pro- ginally 


per ſales of the debtor's lands, to any purchaſer — 5 


who offered. If there was not enough for 
the creditor's payment, within the territory of 


that Sheriff who was firſt applied to, the crown 
iſſued 
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iſſued letters to other Sheriffs, who were to 
purſue the ſame method with the firſt, 1469, 
c. 37. It no purchaſer could be found, the 
Sheriff was to appriſe or tax the value of the 
lands by an inqueſt (whence came the name of 
appriſing), and to make over to the creditor, 
lands to the value of the debt. i 

2. Soon after the act 1469, all letters of ap- 
priſing came to be iſſued from the King's ſig- 
net, and directed to meſſengers, as Sheriffs in 
that part. The meſſenger who was employed, 
ſearched firſt for moveables, and, upon finding 


none, denounced the lands to be appriſed, i. e. 


made publication of the intended appriſing, 


upon the ground of the lands, and at the mar- 
ket-croſs of the juriſdiction where the lands lay, 
and left copies of the execution at both places. 
The letters were alſo to be executed againſt 
the debtor, perſonally or at his dwelling place, 
fifteen days before the actual appriſing. By 


the decree following upon this diligence, ſuch a 


proportion of the debtor's lands was adjudged 
to the appriſer, as was taxed by the inqueſt to 
amount to the principal ſum and penalty con- 
tained in the debt, and to the meſſenger's 
Sheriff-fee (1. 4. 18.); but the appriſer got 
nothing in name of intereſt, before the refor- 
mation. In courſe of time, all appriſings were 
led at Edinburgh, whereby . — came fre- 
quently to be put on the inqueſt, utter ſtrangers 


to the value of the lands; which ſoon introduced 


The ! 


reverſion 
of appri- 


lings. 


the cuſtom of appriſing the whole lands belong- 
ing to the debtor, without comparing their va- 


egal ue with the extent of the debt. Seven years 


were by the act 1469, allowed to the debtor, 
to redeem the lands appriſed (called the legal re- 
verſion 
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verſion, or the legal); but a minor may redeem Runs not 
at any time within his age of twenty five, 1621, againſt 
c. 6. whether he himſelf be the original debtor, os. 
or whether he ſucceed as heir to the debtor: 

And where a major ſucceeds to a minor, againſt 

whom the legal of ſeven years was expired at his 

death, the major's right of reverſion is proro- 

gated for year and day thereafter. 

3. Tho' letters of appriſing contained a What ſub. 
power to poind moveables, nothing was de = can 
facto apprited by the meſſenger, but heritable G. TP. 
rights. Perſonal rights of lands may be appri- 
ſed, and tacks where aſſigneys are not ſpecially 
excluded; and even bare faculties or powers 
competent to a debtor, e. g. a faculty to re- 
duce a deed granted by a minor to his preju- 
dice, St. Anſ. voce Adjudications; for every 
pecuniary or patrimonial intereſt belonging to 
debtors, ought to be ſubjected to the diligence 
of creditors. Offices of truſt, conferred on 
perſonal conſiderations, cannot be appriſed; What of- 
becauſe in theſe, there is a deledus perſonae, fices can 
not communicable to creditors by diligence : be appri- 
But all offices, which are either annexed to“ 
lands, or paſs by voluntary conveyance, are 
appriſable, Falc. vol. 1. 203. An appriſing, 
whether of lands, or of a right of annualrent, 
or other debitum fundi, carries no paſt arrears 
due upon ſuch right, prior to the decree of ap- 
priſing; for, tho” theſe are heritably ſecured, 
they are moveable ſubjects, 13. March 1627, 
Macghie. 

4. The debt on which the appriſing pro- On what 
ceeds, muſt be either liquid in itſelf, or liqui- debts can 
dated by a ſentence, to a certain value in mo- *PPrifing 
ney, before leading the diligence ; that the? . 
preciſe ſum may be known, upon payment of 

which 
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T 
which, the debtor can redeem. It muſt alſo be 
a debt, the term of payment whereof is alrea- 85 
dy come; for till then, no creditor can appro- 1 
priate to himſelf his debtor's eſtate; ſee 11. * 
Feb. 1680, Gordon. wt 
5. That creditors may have acceſs to affect tl 
the eſtate of their deceaſed debtor, tho? the hi 
heir ſhould ſtand off from entring, it is made * 
lawful, by 1540, c. 106. for any creditor, — 
to charge the heir of his debtor to enter to his f. 
anceſtor, year and day being paſt after the an- un 
ceſtor's death, within forty days after the 1 


charge; and, if the heir fails, the creditor 
_ Appriſing may proceed to appriſe his debtor's lands, as 4 
upon a if the heir had been entered. Cuſtom has ſo 


charge to explained this ſtatute, that the creditor may " 

enter heir charge the heir, immediately after the death of f 

his anceſtor, provided year and day be expi- 

red, before executing the ſummons that is n 
founded on the charge, Spots. Pr. p. 137. in 

fine.—19. June 1628, Maculloch. Tho' the / 

, ttatute authoriſes ſuch charges againſt majors : 

only, practice has alſo extended it againſt minors. 2 

The proviſion of this ſtatute is, by 1621, c. ” 

27. extended to the caſe, where the heir is the 4 

debtor. One mult, in this matter, diſtinguiſh 1 

Charos ei. between A general and a ſpecial charge, tho? q 

her 2.2. no diſtinction is made in theſe ſtatutes. A ge- f 

ral or ſpe- neral charge ſerves only to fix the repreſenta- 1 
cial, tion of the heir who is charged, ſo as to make 

the debt his, which was formerly his anceſ- 3 

tors; but a ſpecial charge makes up for the A 

want of a ſervice (explained 3. 8. 29.), and ; 

{tates the heir, fictione juris, in the right of b 

the ſubjects to which he is charged to enter. x" 

Where therefore the heir is the debtor, a ge- 5 


neral charge for fixing the repreſentation a- 
gainſt 
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gainſt him is unneceſſary, ſince the only con- 
cern of the creditor is, that his debtor make up 
titles to the anceſtor's eſtate, which 1s done b 

a ſpecial charge : But, where the deceaſed was 
the debtor, the creditor muſt firſt charge his 
heir to enter in general, that it may be known 
whether he is to repreſent the debtor ; if he does 
not enter within forty days, the debt may be 
fixed againſt him by a decree of conſtitution on 
which he mult be charged to enter heir in ſpe- 
cial, upon forty days more; and theſe mult be 
elapſed, before the creditor can proceed to ap- 
priſe, Act S. 18. Feb. 1721,—New Coll. 27. 

6. Appriſings, being tranſmiſſions of heri- Appri- 
table rights, muſt be perfected by ſeiſin. The ſings are 
ſuperior of the lands appriſed is obliged, by pn 
1469, c. 37. to enter appriſers, on payment . 
of a year's rent; which holds, though himſelf The ſupe- 
ſnould claim the lands on an excluſive title, 17. rior muſt 
July 1632, Black; but his entry on a charge, enter the 
being an act of obedience, can hurt no former ”"—— 
right competent to him. Tho? there ſhould be year's 
many appriſings, the ſuperior gets but one rent. 
year's rent for all of them, from which the real 
burdens affecting the lands, ariſing either from 
law or the conſent of the ſuperior, muſt be de- 
ducted. If the debt due to the appriſer be 
{mall in proportion to the value of the lands, 
the compoſition is brought lower ex aequitate, 

30. March 1637, Paterſon. Where the crown 
is ſuperior, no more is exacted from the appri- 
ſer, than one per cent. of the principal ſum ap- 
priſed for, when it is below 10,000 merks 
Scots, tho” that compoſition ſhould be lower 
than the ſixth part of the valued rent, exacted 
from ſingular ſucceſſors by voluntary purchaſe. 

Where 


Allow- 


prilings. 
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Where the principal is above 10,000 merks, 
the compoſition falls to an half per cent. 

7. Where the ſuperior refuſed to enter the 
anceofap- appriſer, the appriſing was by the ancient 


practice, approved or allowed by the court of 


Seſſion, Hope Min. Pr. 109, upon which al- 


lowance, three conſecutive precepts were direc- 
ted to the ſuperior, commanding him to enter 
the appriſer, Cr. 457, §. 20., which were no 
other than the ancient letters of four forms, 
arg. 1647, c. 43-; and if he ſtill refuſed, ” 
plication was made to the immediate higher ſu- 
perior, and ſo upwards to the ſovercign, who 
refuſes none: But now, by long uſage founded 


on the ſaid act 1647, a ſimple charge of horn- 


Appriſers 


are ac- 


- countable 


ning againſt the ſuperior,has been ſubſtituted in 
place of the letters of four forms. All appri- 
ſings without diſtinction, and not thoſe only 
where the ſuperior was refractory, were, by 
1641, c. 54. revived by 1661, c. 31. ordain- 
ed to be allowed by the Lords; and the allow- 
ance, containing a note of the parties names, 
of the debt, and of the lands, was to be regi- 
{tred, in a record to be kept by the clerk of 
regiſter. | 

8. Appriſers, being purchaſers under re- 
demption, enjoyed the rents of the appriſed 


for the ſur- lands, in ſatisfaction or in ſolutum of their in- 
plus rents tereſt, in caſe they choſe to poſſeſs during the 
during the legal; until, by 1621, c. 6. they became 


! egal . 


obliged to apply the rents, in ſo far as they ex- 
ceeded the intereſt of their debt, towards ex- 
tinction of the principal ſum; which is extend- 
ed, in the caſe of a minor debtor, to the 
turplus rents during his minority, by 1663, c- 

10. 
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10. On the other part, if the rents fall ſhort 
of the appriſer's intereſt, the redemption is 
burdened with the arrears remaining unpaid. 
An appriſer, who enters into poſſeſſion in vir- 
tue of a decrce, is accountable to the debtor, 
as if he had continued to poſſeſs till the expi- 
ring of the legal, tho? he ſhould have quitted 
the poſſeſſion, immediately after his entry; be- 
cauſe the decree bars all others from intermed- 
dling. If the ſmalleſt part of the debt or inte- 
reſt remains due at the expiration of the legal, 
the property of the whole eſtate is, in ſtrict law, 


carried irredeemably from the debtor. 


9. As appriſings are truly ſales under re- 
verſion, in ſatisfaction of the debt due to the 
appriſers, the arrears of intereſt are not ſo pro- 
perly a debt upon the reverſer, as a burden up- 
on his right of reverſion; theſe arrears do not 
therefore deſcend upon the appriſer's death, to 


his executors, but tranſmit to the heir, as a 


part of the right of property conſtituted by the 
appriſing, 3. Feb. 1738, Ramſay: The exe- 
cutors can claim no more, than the bygone rents 
of the lands not levied by the appriſer himſelf, 
in caſe he has been in the poſſeſſion. Yet this 
right of property does not conſtitute the appri- 
ſer vaſſal in the lands appriſed, during the legal, 
tho? he ſhould be both infeft and in poſſeſſion: 
The reverſer continues vaſſal, in the judgment 
of law, as long as the right of reverſion is com- 
petent to him; becauſe ſo long, it is in his 
power, by payment, to extinguiſh the appri- 
ling, as it it had never been led; and conſe- 
quently, the caſualities of ſuperiority fall, du- 
ring the legal, by the death, not of the appri- 

11 ſer. 


An appri- 
ſer who 


has begun 
to polſeſs 
is ac 
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ſer, but of the reverſer, 24 July 1739, 
creditors of Bonhard. 

10. Appriſing, being a legal 11 ren- 
ders the ſubject to be appriſcd, litigious from 
the denunciation; the effect of which is, that 
no voluntary deed granted. thereafter by the 
debtor, tho? before the decree; can hurt the ap- 
priſer, ſee P. Falc. 19.: But a creditor, who 


- neglects the compleating of any begun diligence, 


Reduction 
of appri- 


ſings. 


after a reaſonable time, is conſidered as having 
relinquiſhed it; ſo that the debtor may after ſuch 
dereliction, grant even voluntary deeds, which 
law will ſupport, 23. July 1674, Fohnſton. 

11. Appriſings may be either reduced upon 


nullities, or redeemed within the legal. They 
are reduced in totum, where the defect is groſs; 


as where they are led on a debt not truly due, 
or where the appriſer has neglected any of the 
neceſſary ſolemnities. If the informality be not 


ſo eſſential, the Court of Seſſion, without over- 


turning the appriſing funditus, ſuſtain it ex ae- 
quitate, ſimply as a ſecurity for the principal 
lum and intereſt, 31. Jan. 1679, Irvin; and 
ſometimes alſo for the accumulations, where the 
queſtion is not with co-creditors, but with the 


. debtor himſelf, 3. Nov. 1738, Balfour : But 


| Redemp- 
tion of 


appriſings. 


the legal of adjudications ſo reſtricted, can ne- 
ver expire againſt the debtor. 

12. An appriſing may be redeemed, not only 
by the debtor, but by any poſterior appriſer, 
whoſe diligence is excluded by the firſt. He 
who has this right, may either uſe an order of 
redemption, as in wadſets (2. 8. 6.) ; or, if the 
appriſer has been in poſſeſſion, he may bring 
an action of compt and reckoning againſt him, 
for his intromiſhons. If the appriſer's intro- 

millions 


Tit. 12. Aljudicat ions. 251 


miſſions within the legal, amount to the princi- 
al ſum, intereſt and expences of diligence, 
including the compoſition paid to the ſuperior 
for his entry, and interett thereof, the ap- 
priſing is, by 1621, c. 6, declared to expire 
iþſo facto; but in this caſe, ſingular ſucceſſors 
are not ſecure, for, as intromitſion conſiſts in 
fact, it can enter into no record, by which it 
may be known : And even where an appriſing 
is extinguiſhed by payment made by the debt- 
or himſelf, the appriſer's diſcharge is good a- 
gainſt his f ingular ſucceſſors, without being re- 
giſtred in the regiſter of reverſions, 23. Zuly 
1662, Lord Fraſer. After redemption, the 
debtor is under no neceſſity to renew his ſeiſin; 
for, upon the extinction of the right of ap- 
priſing, his former ſeiſin revives. 

13. Appriſings were, by the former pra- 
ctice, preferable, according to the dates of the 
ſeiſins following upon them, where the debtor 
himſelf was infeft ; and, where the right was 
not perfected by ſeiſin in the debtor's perſon, 
or did, not require ſeiſin, the preference was 
governed by the dates of the appriſings. And 
even where the firſt appriſing required ſeiſin 
to compleat it, all the poſterior appriſings 
were preferred. by their dates; becauſe, the 
firſt appriſing having diveſted the debtor of 
the property there remained no right in poite- 
rior appriſers, but a reverſion, which, like o- 
ther perſonal rights, was carried without ſeiſin. 
See St. 3. 2. 17. —Goſford, 22. Fuly, 1675, 
Boyd. But by 1661, c. 62. 2 pari paſſu pre- 
ference is eſtabliſned among all appriſings, 
Jed within year and day of that one which has 
been firſt made effectual, either by ſeiſin, 

or 
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red. 
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or by exact diligence for obtaining ſeiſin. In 
What lands holding of the crown, the preſenting 
confitutes a ſignature in exchequer, by the appriſer, makes 
— * his appriſing effectual; in lands holding of a 
priſing. ſubject-ſuperior, a charge againſt that ſuperi- 
or to enter the appriſer, is ſufficient: And, in 
both caſes, the year and day runs from the date 
of the firſt appriſing, and not from the date 
of the ſeiſin or diligence whereby it is made eſ- 
fectual, 4. July 1671, L. Balfour. In appri 
ſings of perſonal rights which admit of no di- 
ligence to make them effectual, the firſt in date 
is the firſt effectual appriſing; and conſequently, 
all within year and day of that firſt, are pre- 
ferred par: paſſu, 19. Nov. 1734, Fackſon. 
The preference of appriſings after the year, falls 
not within this ſtatute, and therefore is govern- 
cd by the former law, which preferred all appri- 
Expence of {ings after the firſt, by their dates. The co-ap- 


leading the priſers, who claim the benefit of the firſt ap- 
appriſing, 
on whom 
it falls. proportion only, but the whole of the expence 


diſburſed by him, in — the appriſing, 
and leading the diligence neceſſary for making 
it effectual, 5. Feb. 1663, Graeme. 
14. The ſtatute declares, that all the ad- 
judgers within year and day, ſhall be preferred 
Seiſin on hari paſſu, as if one appriſing had been led for 
the firſt the debts contained in all of them; which 


appriſin ; *1; 
fon makes the ſeiſins or diligence on the firſt 


mon right appriſing, a common right to all the co-ap- 
to the co priſers within year and day ; and conſequently, 
»pprifers. tho? the firſt appriſing ſhould be redeemed, the 
diligence upon it ſtill ſubſiſts, as to the reſt, 

7. Nov. 1679, Straiton. The effect given to 

che preſenting of a ſignature, or to a charge a- 

gainſt 


priſer's diligence, muſt refund to him, not a 


_—_ 
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gainſt the ſuperior, is confined to the preference Charge a- 
of zppriſers among themſelves, and does not — the 
alter the nature of feudal rights, in competition nnd ef. 
with third parties: A charge therefore upon { agairſt 
an appriſing is not equivalent to a ſeiſin, in a third 
queſtion with an infeftment of annualrent, X. Parties. 
48, or with the legal right of terce, K. 56. 
The ſame ſtatute prorogates the legal reverſion Legal re- 
of appriſings from ſeven to ten years; it ſaves verſion is 
the former preference due to appriſings that are ti 
led on debita fundi (2. 8. 18.), and it gives a On 
right to poſterior appriſers, to redeem all ap- years. 
priſings purchaſed by the apparent heir of the 
debtor, tor the ſums truly paid for them, at any 
time within ten years after the purchaſes : Bur 
voluntary acquiſitions by apparent heirs, of 
rights affecting the eſtate of their anceſtors, in- 
fer, by our preſent law, a paſlive title, 1695, 
c. 24. 

= The Parliament 1672, C. 19. has, in Agjudica- 
place of the old form of appriſing by meſſen- tion ſub- 
gers, directed adjudications to proceed agæinſt ſtituted in 
debtors, by way of action before the court of pony a 
Seſſion. By that ſtatute ſuch part only of the * 
debtor's lands is to be adjudged, as is equivalent 
to the principal ſum and intereſt of the debt, Special ad- 
with the compoſition due to the ſuperior and judication. 
expences of infeftment, and a fifth part more, 
in reſpect the creditor is obliged to take land for 
his money; but without penalties or Sheriff 
tees. The debtor mult deliver to the creditor, 
a valid right of the lands to be adjudged, or 
tranſumpts thereof, renounce the poſſeſſion in 
his favour, and ratify the decree of adjudica- 
tion: And law conſiders the rent of the lands, 
as preciſely commenſurated to the intereſt of 
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the debt; ſo that the adjudger lies under 
no obligation to account for the ſurplus rents. 
In this, which is called a ſpecial adjudica- 
tion, the legal is declared to be five years; and 
the creditor artaining poſſeſſion upon it, can 
ule no farther execution againſt - the debtor, 
unleſs the lands be evicted from him. 

16, Where the debtor does not produce 
a progreſs, or is not willing to renounce the poſ- 


ſeſſion, and ratify the decree (which is the cafe 


that has molt frequently happened), the ſtatute 
makes it lawful for the creditor, to adjudge all 
right belonging to the debtor, in the fame man- 
ner and under the fame reverſion cf ten years, 
as he could, by the former laws, have appriſed 
it. This laſt Kind, which is called a general] 
adjudication, muſt be deduced only for the 
priacipal ſum, intereſt and penalty, not for 
a fifth part more; fee 47 S. 26. Feb. 1684. 
But it cannot be deduced, without libelling in 
the ſummons, the other alternative of a ſpecial 
adjudication ; for ſpecial adjudications are in- 
troduced by the ſtatute in the place of appri- 
ſings; and it is only, where the debtor refuſes 
to comply with the terms thereof, that the cre- 
ditor can lead a ꝑeneral adjudication. 

17. By regulations 1695, c. 24. abbreviates 
are ordained to be made of all adjudications, 
after the manner of the former allowances ; 
which are to be ſigned by the Lord Ordinary 
who pr onounced the decree, and thereafter gi- 
ven in to the clerk of the bills, to be recorded 
within ſixty days after the date of the decree. 
In every other reſpect, general adjudications 
have the fame nature and effects that appriſings 


had; adjudgers in poſſeſſion are accountable 
| for 
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for the ſurplus rents ; a citation in adjudications 
renders the ſubject litigious; ſuperiors are ob- 
liged to enter adjudgers; the legal of adjudica- 
tions does not expire during the debtor's mindri- n 
ty, &'c. Only it way be obſerved, that, tho' 

appritings could not proceed before the term 
of payment, yet where the debtor is vergens ad 


inopiam, the Lords, ex nobili officio, admit ad 


judication for the debt, before it be payable, 
12. July 1711, Blau: But this fort, being 
founded ſolely in equity, ſubſiſts merely as a fe- 
curity, and cannot carry the property to che 
creditor by any length of time, 191d. 

18. There are two kinds of adjudication, 
which took place at the ſame time with appri- 
ſings, and {till obtain; viz. adjudications on a de- 
cree cognitionis cauſa, otherwiſe called, contra 
hereditatem jacentem, and adjudications in im- 
plement. Where the debtor's apparent heir, 
who is charged to enter, formally renounces the 
ſucceſſion, the creditor may obtain a decrce cog- 
nitionis cauſa, in which, tho” the heir renoun- 
cing 1s cited for the ſake of form, no {Cntence 
condemnatory can be pronounced againſt him, 


in reſpect of his renunciation; the only effect of 


it, is to ſubject the hereditas jacens to the cre- 
ditor's diligence. By the old practice, if the 
debt was liquid, the creditor might, in the pro- 
ceſs of cognition, proteſt for adjudication, which 
was allowed to him ſummarily, without the ne- 
cellity of a ſeparate action, St. 3. 2. 46; but 
now adjudication cannot pats without a ſummons 
tor that purpoſe. 

19. Adjudications contra hereditatem jacen- 
tem, carry not only the lands themſelves that 


| belonged to the deceaſed, but the rents thereof 


fallen 


General 
adjudica- 
tionsareof 
the ſame 
nature 
with ap- 


prilings. 


A Hudica- 
tion contra 
heredita- 
tem jacen- 
t2M. 


What % 
carried by 
it. 


256 Of Compriſings and Bock II. 


fallen due ſince his death; for theſe, as an ac- 
ceſſory to the eſtate belonging to the deceaſed, 
would have deſcended to the heir, it he had en- 
tered, 19. Dec. 1638, Cor/ar; which rule is 
applied to all appriſings or a6judications led on a 
ſpecial charge, by 13. Feb. 1740, L. Kilbucko, 
Redemp- This fort of adjudication is declared redeemable 
tion there- by 1621, c. 7. within ſeven years (which was 
of, then the legal of appriſings), by any co-adjudg- 
ing creditor, either of the deceaſed debtor, or of 
the he irrenouncing. The heir himſelf, who re- 
nounces, cannot be reſtored againſt his renun- 
ciation, nor conſequently redeem, if he be not a 
minor, 27. Jan. 1680, Macaulay: But even a 
major may redeem indirectly, by granting a ſi- 
mulate bond to a confident perſon; the adjudi- 
ciation upon which, when conveyed to himſelf, 
is a good title, to redeem all other adjudications 
againſt the lands belonging to his anceſtor. 
The ſuperior of the lands thus adjudged, is laid 
under the ſame obligation to enter the adjudger, 
as in the caſe of appriſings, by 1669, c. 18. 
Adjudica- 20. Adjudications in implement are deduced 
tion in im- ag. inſt thoſe who have granted deeds without 
plement. procuratory of reſignation or precept of ſeiſin, 
and refuſe to diveit themſelves; to the end, that 
the ſubject conveyed may be effectually veſted 
in the grantee. Theſe adjudications may be al- 
ſo directed againſt the heir of the granter; in 
which caſe, Viſc. Stair aſſerts that a charge to 
enter is unneceflary, 3. 2. 52, but his Lord- 
ihip's opinion is not ſupported by practice. Here, 
there is no place for a legal reverſion; for, as 
the adjudication is led for completing the right 
of a ſpecial ſubject, it muſt carry that ſubject as 
| irredeemably 
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irredeemably, as if the right had been volunta- 
rily compleated: And for the ſame reaſon, it 
being to ſupply the defect of a ſpecial deed, no 
other adjudication, tho? within year and day, 
can come in pari paſſu with it, St. ibid. 2 

21. Adjudications contra hereditatem jacen- Adjudica- 
tem might have been, before the act 167 2, and „ 57 
conſequently may, at this day, be carried on be- zaterm ja- 
fore the Sheriff; for that act, which gives to centem 
the court of Seſſion the excluſive juriſdic ion a 5 
in adjudications, can be underſtood only of before the 
thoſe, which are thereby introduced in place Sberiff. 
of appriſings, 4. Fan. 1709, Ker. It is pro- 
bable, that the practice prior to the act 1672 
was the fame, with regard to adjudications in 
implement, as the cognizance of theſe import- 
ed no higher juriſdiction than that of other ad- 
judications; and upon that practice, the queſt ion 
depends, whether they may now be brought 
before the Sheriff, for they are not compre- 
hended under the ſtatute. The regulations 1 hey 
1695, art. 24. had ordained abbreviates of ad- muſt have 
judications to be ſigned by the Lord prenoun- abbrevi- 
cer, in place of the former allowances : And 
tho' there were no allowances of adjudications 
on decrees cognitionis cauſa, yet by additional 
regulations, 1696, art. 3, abbreviates of theſe 
were alſo directed to be ſigned. Since that 
time, it has been the general practice, where 
ſuch adjudications were led before the Sheriff, 
to get their abbreviates ſigned by him; and, 
where they have no abbreviates, the Lords re- 
fuſe to grant letters of horning on them againſt 
ſuperiors, At. S. 2. Dec. 1742. 

22. Before treating of judicial fales of bank- 
rupt eſtates, the nature of ſequeſtration may 

K K be 
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be ſhortly explained, which is a diligence that 
Sequeſtra- generally uſhers in actions of ſale. Sequeſtration 
tion of of lands, when decreed by the judge, is a judicial 
N act of the court of Seſſion, whereby the manage- 
ment of an eſtate, is put into the hands of a factor 

or ſteward named by the court, who gives ſecuri- 

ty, and is to be accountable for the rents to all 

When baving intereſt, This diligence is competent, 
compe- either where the right of the lands is doubtful, 
tent. if it be applicd for, before either of the com- 
petitors has attained poſſeſſion; or where the 

eſtate is heavily charged with debts : But, as 

it is an unfavourable diligence, it is not admit- 

ted, unleſs that meaſure ſhal} appear neceſ- 

What ſub- ſary for the ſecurity of creditors, Subjects, not 


jects fall brought before the court by the diligence of 


under Ce 2 8 1 . w_ 
queſtra- creditors, cannot fall under ſequeſtration; for it 


is the competition of creditors, which alone 


founds the juriſdiction of the court, to take the 
diſputed ſubject into their poſſeſſion : Hence, a 
creditor, whoſe debt is not made real on the 
lands in queſtion, has no title to demand it; 
and the arreſtment of rents from year to year, 
can only affect a ſequeſtration of the rents ar- 
reſted, but not of the lands themſelves, 13. Feb. 

17455 creditors of Ouchtertyre. 
Factors on 23. The court of Seſſion who decrees the ſe- 
tequeſtred queſtration, has the nomination of the factor, 
eſtates. in which they are directed by the recommenda- 
tion of the creditors. Writers were, by Act. 
S. 23. Nov. 1710, declared incapable of this 
office; and tho* an objection be ſeldom made 
upon that act, yet when it is offered, the court 
ſuſtains it. The debtor's apparent heir may be 
alſo accounted an improper factor, as the ſame 
grounds of ſuſpicion that lie againſt the debtor 
himſelf, 
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himſelf, commonly ſtrike with equal force a- 
gainſt his heir, both in point of neceſſitous cir- 
cumſtances, and of deſign againſt the credi- 
tors; but where no oppoſition is made, nothing 
hinders him from being named. A factor ap- 
pointed by the Seſſion, tho? the proprietor had not 
been infeft in the lands, has a power to remove 
tenants, New Coll. vol. 2, 41, contrary to the 
general rule ſtated 2,6. 23, The rules by 
which a judicial factor on a bankrupt eſtate 
mult conduct himſelf, are contained in ſeveral 
acts of Sederunt. By Act. S. 22, Nov. 1711, 
6.6. 7. 8. factors mult, within ſix months at- 
ter extracting their factory, make up a rental 
of the eſtate, and a liſt of the arrears due by te- 
nants, to he lodged with the clerk of the proceſs, 
as a charge againſt themſelves, and a note of ſuch 
alterations in the rental as may afterwards hap- 
pen; and muſt alſo lodge with the clerk annual- 
ly, a ſcheme of their accounts, charge and diſ- 
charge, under heavy penalties. They are, by the 
nature of their office, bound to the ſame degree 
of diligence that a prudent man adhibites in his 
own affairs; and by Act. S. 31. Zuly 1690, they 
are accountable tor the intereſt of the rents, 


Their du» 
ty · 


which they either have or by diligence might 


have recovered, from a year after their falling 
due. As it is much in the power of theſe fa- 
ctors, to take advantage of the neceſſities of 
creditors, by purchaſing their debts at an un- 
dervalue, all ſuch purchaſes made either by the 
factor himſelf, or to his behoof, are declared e- 
quivalent to an acquittance or extinction of the 
debt, by Act. S. 25. Dec. 1708. No factor 
can warrantably pay to any creditor, without 
an order of the court of Seſſion; for he is, by 


the 
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the tenor of his commiſſion, directed to pay the 
q rents to thoſe who ſhall be found to have beſt 
1 right to them. Judicial factors are intitled to 
a {alary, which is generally ſtated at five 

cent. of their intromiſſions; but it is ſeldom a- 
ſcertained till their office expires, or till their 
accounting; that the court may modify a great- 
er or a ſmaller ſalary, or none, in proportion 
to the factor's integrity and diligence, 22. June 
1711, Heriot. See allo Act. S. 23. Nov. 1711. 
Many caſes occur, where the court of Seſſion, 
without ſequeitration, name a factor to pre- 
ſerve the rents from periſhing ; e. g. where an 
heir is deliberating whether to enter, where a 
minor is without tutors, where a ſucceſſion 
opens to a perſon reſiding abroad, G. St. 4. 
50. 28.; in all which caſes, the factor is ſub- 
jected to the rules laid down in Act. S. 13. Feb. 

1720. 
Sale of 45 The word bankrupt is in our law ſome- 
bank1upt- times applied to perſons whoſe funds are not 
eſtates. ſyfficient for their debts; and ſometimes, not 
to the debtor, but to his eſtate. There was no 
method known in our law for the proper fale of 
a bankrupt eſtate, ſo as the price might be di- 
vided among the creditors, till 1681, c. 17, by 
which the court of Seſſion was empowered, at the 
ſuit of any real creditor, to try the value of the 
debtor's eſtate, and name commiſſioners to ſell 
it, for the payment of his debts: But, as the 
commiſſioners named by the Seſſion in purſuance 
of this act, were generally backward to under- 
rake fo ungrateful an office, and as the conſent 
of the debtor, which the ſtatute required where 
his right of reverſion was not expired, could 


{ſeldom be obtained, it was enacted, by 1690, 
. 1 
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c. 20. that decrees of ſale of bankrupt eſtates 


ſnould be pronounced by the court itſelf, and 


that ſuch ſales might proceed in all caſes, with- 
out the conſent of the debtor. 

25. No proceſs of ſale, at the ſuit of a cre- 
ditor, can proceed without a proof of the 
debtor's bankruptcy, At. S. 24. Feb. 1692, or 
at leaſt, as Lord Stair ſoftens it, 4. 51. 6. that 
his lands are ſo charged with debts, that pru- 
dent perſons will not buy from him; and there- 
fore the ſummons of ſale muſt comprehend the 
debtor's whole eſtate. The debtor, or his appa- 
rent heir, and all the real creditors in poſleſ- 
ſion, muſt be made parties to the ſuit; but it is 
ſufficient that the other creditors be called by an 
edictal citation, Act. S. 23. Nov. 1711, f. 1. 


The ſummons of ſale contains a concluſion of 


ranking or preference of the bankrupt's credi- 
tors. In this ranking, firſt and ſecond terms 
are aſſigned to the whole creditors for exhibi- 
ting in court, or producing their rights and di- 
ligences, which muſt be publiſhed in the Edin- 
burgh Evening Courant, according to the di- 
rections of Act. S. 17. Jan. 1756; and it is 
thereby declared, that the decree of certifica- 
tion proceeding thereupon, againſt the writings 
not produced, ſhall have the fame effect in fa- 


Ranking. 
of credi- 


tors. 


vour of the creditors who have produced their 


rights, as if that decree had proceeded upon 
an action of reduction- improbation, 4. 1. 5. 
The ranking of theſe creditors muſt be conclu- 
ded by an extracted decree, before the actual 
fale, at leaſt to the extent of the value put on 
the lands, by the court of Seſſion, Reg. 1695, 
art. 26. The irredeemable property of the 
lands is adjudged by the court, to the higheſt 
offerer 


1 The ſecu · 
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offerer at the ſale: The creditors receiving 


rity of ju- payment, muſt grant to the purchaſer abſolute 


| l dic ial pur- 


On whom 


the ſale 
fall. 


Apparent 
hei may 
purſue a 
tale. 


warrandice, to the extent of the ſum received 
by them, Ad. S. 31. March 1685; and the 
lands purchaſed are, by 1695, c 6. declared 
diſburdened of all debts or deeds of the bank- 
rupt, or his anceſtors, either on payment of the 
price by the purchaſer to the creditors, accord- 
ing to their preference, or on conſignation of it, 
in caſe of their refuſal, in the hands of the ma- 
giſtrates of Edinburgh : The only remedy provi- 
ded by the act, to ſuch creditors as judge them- 
ſelves hurt by the ſale or diviſion of the price, 
even tho? they ſhould be minors, is an action 
for recovering their ſhare of the price againſt 
the creditors who have reccived it, 

26. The expence of theſe proceſſes was at 


does the firſt diſburſed by the factor, out of the rents in 
expence of 


his hands ; by which the whole burden of ſuch 
expence fell upon the poſterior creditors. By 
Act. S. 23. Nov. 1711, §. 9. it was propor- 
tioned among all the creditors, according to the 
ſhares that they ſhould ſeverally draw of the 
price; becauſe actions of ſale and ranking re- 
dounded to the common benefit of them all: 
But as this laſt regulation cut off the preferable 
creditors from their claim of expences, which 
the nature of their rights or diligences intitled 
them to, matters were again put on the firſt 
footing, by Act. S. 10. Aug. 1754. 

27. Apparent heirs, and heirs ſerved cum be- 
neficio inventarii, are intitled, by 1695, c. 24. 
to bring actions of ſale of the eſtates belonging 
to their anceſtors, whether bankrupt or not; 
which privilege is not loſt to them, tho” they 
ſhould behave as heirs, 28. Feb. 1733, _ 

£ 


; 
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The expence of theſe actions ought to fall upon 
the purſuer, where there appears to be any ex- 
creſcence of the price, after payment of the cre- 
ditors; becauſe, in ſuch caſe he is preſumed to 
to act for himſelf: But, where there is no ex- 
creſcence, the creditors, who alone are gainers 
by the ſale, ought to be burdened with the ex- 
pence of it. n 

28. As proceſſes of ranking and fale are de- 
ſigned for the common intereſt of all the cre- 
ditors, no diligence carried on, or compleated 
during their pendency, ought to give any pre- 
ferenc? in the competition; pendente lite nihil 
innovandum. Hence, in a competition between 
a creditor who had adjudged, pending an action 
of ſale, and another, who, that he might not be 
excluded by the firſt adjudger, had led a ſecond 
within year and day of the firſt,” but after the 
ſale, the two adjudications were preferred par; 
paſſu; tho* the laſt, having been led after the 
property of the lands was transferred from the 
debtor, was an improper diligence, Falc. vol. 1. 
233. 

29. It is a rule in all real diligences, that 
where a creditor is preferable on ſeveral diffe- 
rent ſubjects, he cannot uſe his preference arbi- 
trarily, by favouring one creditor more than a- 
nother; but muſt allocate his univerſal or ca- 
tholic debt, proportionally againſt all the ſub- 
jects or parties whom it affects. If it is mate- 
rial to ſuch creditor, to draw his whole pay- 
ment out of any one fund, he may apply his 
debt, ſo as may beſt ſecure himſelf; but that 
inequality will be rectified, as to the poſterior 
creditors, who had likewiſe, by their rights aud 
diligences, affected the ſubjects out of which he 

drew 


Diligen- 
ces pen- 
dente lite 


ineffectu- 
al. 
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drew his payment, by obliging him to aſſign in 
their favour, his right- upon the ſeparate ſub- 
jects which he did not uſe in the ranking; by 
which they may recur againſt theſe ſeparate 
ſubjects, for the ſhares which the debt prefer- 
red might have drawn out of them. As the 
obligation to aſſign is founded merely in cquity, 
the catholic creditor cannot be compelled to it, 


if his aſſigning ſhall weaken the preference of 


any ſeparate debt veſted in himſelf, affecting the 
ſpecial ſubject ſought to be aſſigned. But if a 
creditor upon a ſpecial ſuhject, ſhall acquire from 
another a catholic. right, or a catholic cræditor 
ſhall purchaſe a debt affecting a ſpecial ſubject, 
with a view of creating to the ſpecial debt a 
higher degree of preterence than was naturally 
due to it, by an arbitrary application of the ca- 
tholic debt, equity cannot protect him from aſ- 
ſigning in favor of the creditor excluded by ſuch 
application, eſpecially if, prior to the purchaſe, 
the ſubject had become litigious by the proceſs 
of ranking; for transmiſſions ought not to hurt 
creditors who are no parties to them, nor to 
give the purchaſer any new right, which was 
not formerly in himſelf or his cedent. This 
head of our law is accurately diſcuſſed in an eſ- 
ſay on the beneficium cedendarum actiomum. 
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BOO K III. 


Tir. 1. Of Obligations and Contracts in 
general. 


HE law of heritable rights being explain- 
ed, moveable rights fall next to be conſi- 

dered, the doctrine of which depends chiefly on 
the nature of Obligations. An obligation is a —— 
legal tie, by which one is bound to pay or per- n 
form ſomething to another. Every obligation rights. 
on the perſon obliged, implies an oppoſite right 
in the creditor, ſo that what is a burden in re- 
gard to the one is a right with reſpect to the o- 
ther; and all rights founded on obligation are 
called perſonal. There is this eſſential differ- Difference 
ence between a real and a perſonal right, that between 
the firſt confers a jus in re, a right of property, real and 
or other right in the thing itſelf, by which the Hater 
perſon veſted with it, is intitled to poſſeſs the © 
ſubject as his own; or if he is not in poſſeſſion, 
to demand it from the poſſeſſors; whereas the 
creditor in a perſonal right, has only jus ad rem, 
or a right to compel the debtor to fulfil his obli- 
gation; without any right in the ſubject itſelf, 
which the debtor is bound to transfer to him. 
It is faid in the definition, to pay or to perform. 
The firſt, to pay, relates propetly to thoſe ſub- 


jects, which the debtor is bound to deliver to 


- the 
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the creditor, and is generally limited to ſums of 
money. The other alternative, to perform, in- 
cludes all articles conſiſt ing in fact, as an obli- 
gation to diſpone, or to procure ſomething to 
be done for the creditor. One cannot oblige 
himſelf, but by a preſent act of the will. A bare 
reſolution therefore, or purpoſe to be obliged, is 
alterable at pleaſure, 27 Feb. 1673, Kinaird. 
Obligati- 2. Obligations are either, firſt, merely natu- 
ons are El» ral, where one perſon is bound to another b 
os nar the law of nature, but cannot be compelled, by 
y natural, wb : 
any civil action, to the performance. Thus, 
tho? deeds granted by a minor having curators, 
without their conſent, are null, yet the minor 
is naturally obliged to perform ſuch deeds; and 
parents are naturally obliged to provide their 
children in reaſonable patrimonies. Natural 
obligations had, by the Roman law, molt of the 
effects of proper ones, except the right of acti- 
on; by ours, they intitle the creditor to retain 
what he has got in virtue thereof, without be- 
ing ſubjected to reſtore it, 3. 3. 17, and a fide- 
juſſory obligation may be interpoſed to them, 
Merely ci- 3. 3. 24. — 2. Obligations are merely civil; 
vil, which, may be ſued upon, by an action, but are 
elided by an exception in equity; this is the 
caſe of obligations granted through force or 
Or mixed. fear, ©'c. 3. Proper or full obligations, arc 
thoſe which are ſupported, both by cquity, and 
the civil ſanction. | 
They are 3. Obligations may be alſo divided into, 1. 
either Pure, to which neither day nor condition is 
Pures adjected. Thele may be exacted immediately, 
Ex dic, I. 41. $- 1. de verb. obl. 2. Obligations (ex 
die) which have a day adjected to their perform- 
ance. In theſe, dies ſtatim cedit, ſed non ve- 
it; 
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nit; a proper debt ariſes, from the date of the 
obligation, becauſe it is certain that the day will 
exiſt; but the execution is ſuſpended, till the 
lapſe of that day. 3. Conditional obligations, 
in which there is no proper debt (dies non ce- 
dit) till the condition be purified, becauſe it is 
poilible the condition may never exiſt; and 
which therefore are ſaid to create only the hope 
of a debt, S. 4. Inſt. de verb. obl.; but the 
granter, even of theſe, has no right to reſile. 
An obligation, to which a day is adjected that 
poſſibly may never exiſt, implies a condition; 
dies incertus pro conditione habetur, I. 21. pr. 
quando dies leg. Thus, in the caſe of a pro- 
viſion to a child, payable when he attains to 
the age of fourrecn, if the child dies before 
that age, the proviſion falls, 16. Feb. 1677, 
Belſches. 

4. Obligations, when conſidered with re- 
gard to their cauſe, were divided by the Ro- 
mans, into thoſe ariſing from contract, quaſi- 
contract, delict, and quaſi-delict: But there 
are certain obligations, even full and proper 
ones, which cannot be derived from any of 
theſe ſources, and to which Lord Stair gives 
the name of obediential. Such is, among o- 
thers, the obligation of parents to aliment or 
maintain their children; which ariſes ſingly 
from the relation of parent and child, and may 
be enforced by the civil magiſtrate, J. 5. §. 10. 
de agn. lib. Under parents are comprehended 
the mother, grandfather and grandmother, in 


their proper order, d. I. 5. §. 2. This obli- 


gation on parents, extends to the providing of 
their iſſue in all the neceſſaries of life, and gi- 
ving them ſuitable education, d. J. 5. §. 12. Ir 
dev: 2g when the children can earn a lively- 

hood 


Or condi- 
tional. 


Obedien- 
tial obli- 
gations. 


Obligati- 
on of ali- 
ment. 


Obligati- 
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hood by their own. induſtry ; but the obliga- 
tion on parents to maintain their indigent chil- 
dren 5 and reciprocally, on children to maintain 
their indigent parents, is perpetual, J. wit. 5. 
5. C. de bon. quae lib. This obligation is, on 
the father's death, transferred to the eldeſt ſon, 
the heir of the family; who as repreſenting the 
father, mutt aliment his younger brothers and 
ſiſters: The brothers are only intitled to alimo- 
ny, till their age of twenty one, after which 
they are preſumed able to do for themſelves ; 
but the obligation to maintain the ſiſters, con- 
tinues till their marriage, 8. Feb. 1739, Dou- 
glaſſes. In perſons of lower rank, the ob- 
ligation to aliment the ſiſters ceaſes, after t hey 
are capable of ſubſiſting by any ſervice or em- 
ployment. 

5. All obligations, ariſing from the natural 
duty of reſtitution, fall under this claſs; thus, 
things given upon the view of a certain event, 
muſt be reſtored, if that event does not after- 
wards exiſt, Tit. F. de cond. cauſa data; e. g. 
what 1s given in contemplation of a marriage 
which never followed: Thus alſo, things given 
ob turpem cauſam, where the turpitude is in 
the receiver and not in the giver, muſt be re- 
ſtored to the owner, J. 1. §. 2. de cond. ob 
turp. cauſ.: And on the ſame principle, one 
upon whoſe ground a houſe is built bona fide 
by another, is obliged, without any covenant, 
to reſtore to the builder the expence of build- 
ing, in fo far as it has been profitable, 23. Feb. 
1665, Fack. - 

6. A contract is the voluntary agreement 
of two or more perſons, whereby ſomething 
is to be given or performed upon one part, for 
a valuable conſideration, either preſent or fu- 

ture, 
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ture, on the other part. Conſent, which is im- Conſent is 
plied in agreement, is excluded, 1. By error in implied in 
the eſſentials of the contract, J. 15. de juriſd. nenn 
. 9. pr. de contr. empt.: for in ſuch caſe, the 
party does not properly contract, but errs or is 
deceived: And this may be alſo applied to 
contracts, which take their riſe from fraud or 
impoſition. 2. Conſent is excluded, by ſuch a 
degree of reſt raint upon any of the contracting 
parties, as extorts the agreement; for, where 
violence or threatnings are uſed againſt a perſon, 
his will has really no part in the contract. 
Contracts were, by the Roman law, perfected, 
cither re, by the intervention of things ; or by 
words; or by writing; or by ſole conſent. In 
order to pertect real contracts, one of the par- Real con- 
ties muſt have actually given or performed tracts. 
ſomething to the other: If there was barely an 
obligation to give or perform, it reſolved into 
| a nudum hpactum, which was not productive of 
an action; but, by the law of Scotland, one, 
who obliges himſelf to lend or give in pledge, 
may be compelled to performance. The real 
| contracts of the Romans are loan, commodate, 
| depolitation and pledge. | 
| 7. Loan or mutuum is that contract, which Mutuum. 
| obliges a perſon, who has borrowed any fungible 
ſubject from another, to reſtore to him as much 
of the ſame kind, and of equal goodneſs. What- Its proper 
| ever receives its eſtimation in number, weight \bjevt. 
or meaſure, is a fungible, as corn, wine, current 
coin, c. The only proper ſubjects of this 
contract are things which cannot be uſed, with- 
| out either their extinction or alienation; hence, 
the property of the thing lent is neceſſarily 
transferred by delivery to the borrower, who 
conſequently 
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' conſequently muſt run all the hazards, either of 


its deterioration or its periſhing, according to 
the rule, res perit ſuo domino. Where the 
borrower neglects to reſtore, at the time and 
place agreed on, the eſtimation of the thing 
lent muſt be made, according to its price at 
that time and in that place; becauſe it would 
have been worth ſo much to the lender, if the 
obligation had been duly performed. If there 
is no place nor time ſtipulated for, the value is to 
be ſtated, according to the price that the com- 
modity gave, when and where it was demand- 
ed. In the loan of money, the value put on 
it by public authority, and not its intrinſic 
worth, is to be conſidered. This contract is 
obligatory only on one part ; for the lender is 
ſubjected to no obligation: The only action 
therefore that it produces, is pointed againſt 
the borrower, that he may reſtore as much in 
quantity and quality as he borrowed, together 
with the damage the lender may have ſuffered 
through default of due performance. 

8. Commodate is a ſpecies of loan, gratuitous 
on the part of the lender, where the thing lent 
may be uſed, without either its 1 or ĩts 
deterioration. Hence, in this ſort of loan, the 
property continues with the lender: the only 
right the borrower acquires in the ſubject, is its 
uſe, aſter which, he muſt reſtore the individual 
thing that he borrowed: Conſequently, if the 
ſubject periſhes, it periſhes to the lender, unleſs 


What de- it has periſhed by the borrower's fault. What 
grees of deprec of fault or negligence, makes cither of 
diligence the contracting parties liable to the other in 


are requi 


red in 


damages, is comprehended under the following 


contracts. rules. Where the contract gives a mutual => 
nent 
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f nefit to both parties, each contracter is bound 

0 to adhibit a middle ſort of diligence, ſuch as a 

c man of ordinary prudence uſes in his affairs, the 

d neglect of which is called culpa levis. Where Cuipa le- 
8 9 one of the parties has benefit by the con-“ 

* tract, that party muſt uſe exact diligence, the 

d oppoſite of which is culha leviſima, and the o- Leviſima. 
e ther, who has no advantage by it, is account- 

e able only de dolo vel culpà lata, for dole, I. 5. Lata. 

0 &. 2. Com. or for groſs omiſſions which the law 

= conſtrues to be dole, J. 226. de verb. ſign. 

| Where one employs leſs care on the ſubject of | 

n any contract which implies an exuberant truſt, 

e than he is known to employ in his own affairs, 

Is it is conſidered as dole, I. 3 2. depo/. 

Is 9. By theſe rules, the borrower incommo- Obligati- 
n date, muſt be exactly careful of rhe thing lent ; ons ariſing 
{t and reſtore it at the time fixed by the contract; from com- 
* or after that uſe is made of it, for which it was. modate. 
_ lent : If he puts it to any other uſe, or neglects 


d to reſtore it at the time covenanted, and if the 
* thing periſhes thereafter, even by mere acci- 


as dent, he is bound to pay the value. On the o- 
. ther part, the lender is obliged to reſtore to the 
is borrower, ſuch of the expences diſburſed by 
* him on the ſubject, as aroſe from any uncom- 
y mon accident, but not thoſe that naturally at- 
* tend the uſe of it, I. 18. §S. 2. commod. The The di- 
al eſſential obligations conſequent on this contract rect and 
* lie upon the borrower: The action therefore contrary 
ſs competent to the lender againſt him, for fulfil. 2 Bons of 
at ling his part, is called the direct action of com- x... 
g his part, ed the direct action o *. 
modate; and that, which is competent to the 


borrower upon the counter-part of the contract. 
8 is called the contrary action. Where a thing 
is lent gratuitouſly, without ſpecifying any time 

of 
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of redelivery, it conſtitutes the contract of pre- 
Precarium. carium, which is revokable at the lender's plea- 
ſnare, and, being entered into from a perſonal 
regard to the borrower, ceaſes by his death, 
J. 12.5. 1. de prec. IN 
Depoſita - 10. Nepoſitation is a contract, by which, one 
Gon. Who has the cuſtody of a thing committed to 
him (the depoſitary), is obliged to reſtore it to 
the depoſitor. If a reward is bargained for, by 
the depoſitary for his care, it reſolves into the 
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1 gations a- tous, the depoſitary is only anſwerable for the 
Ong { of groſs neglect; but after the d 
from it. conſequences oſs neglect; but after the de- 

8 poſit is redemanded, he is accountable even for 


caſual misfortunes. He is intitled, to a full in- 
demnification for the loſſes he has ſuſtained by 
the contract, and to the recovery of all ſums 
expended by him on the ſubject: But he had 
no right, by the civil law, to retain the ſubject 
itſelf for his reimburſment; the exuberant 
truſt which was implied in the contract, exclu- 
ded all right, both of compenſation and reten- 

tion, J. 11. C. depo/. 
Nautae, 11. By an edict of the Roman Prætor, which 
6e is, with ſome variations, adopted into our law, 
„ obligation ariſes without formal paction, 
barely by a traveller's entering into an inn, ſhip 
or ſtable, and there depoſiting his goods, or 
putting up his horſes; whereby the inkeeper, 
ſhipmaſter or ſtabler, is accountable, not only 
for his own facts and thoſe of his ſervants 
(which is an obligation implied in the very 
exerciſe of theſe employments), but of the o- 
ther gueſts or paſſengers; and, indeed, in e- 


very caſe, unleſs where the goods have * 
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loſt damno fatali, or carried off by pirates or 
houſe-breakers. This edict, ſo contrary to com- 
mon rules, was found neceſſary, ad reprimen- 
dam improbitatem hoc genus hominum, I. 1. 
§. 1. I. 1.5. 8. naut. caup. Not only the 
maſters of ſhips, but their employers, are liable 
upon this edict, J. 1. §. 2. 3. ibid., each of 
them for the ſhare that he has in the ſhip, /. 7. 
§. 5. ibid. But, by the preſent cuſtom of tra- 
ding nations, goods brought into a ſhip do not 
fall under it, unleſs they are delivered to the 
maſter or mate, or entered into the ſhip-books. 
Carriers fall within the intendment of this e- 
dict; and practice has extended it to vintners 
within borough, F. 17. Feb. 1687, Forbes. 
The extent of the damage ſuſtained by the 
party, may be proved by his own oath in litem, 
4. Dec. 1661, White. 

1 2. Sequeſtration, whether voluntarily con- 
ſented to by the parties, or authoriſed by the 
judge, is a kind of depoſit ; but, as the office 
of ſequeſtree, to whoſe care the ſubject in diſ- 
pute is committed, is not conſidered as gratui- 
tous, he cannot throw it up at pleafure, as a 
common depoſitary may do; and he is liable 
in the middle degree of diligence. Conſigna- 
tion of money is alſo a depoſit. It may be made, 
either where the debt is called in queſtion by 
the debtor, as in ſuſpenſions; or where the cre- 
ditor refuſes to receive his money, as in wadſets, 
Sc. The riſk cf the conſigned money lies on 


the conſigner, where he ought to have made 


payment, and not conſignation, 9. Zuly 1675, 
E. Queenſbury ; or has conſigned only a part; 
or has choſen tor conſignatary, a perſon neither 
named by the parties, nor of good credit. The 
| m charger 


How far 
maſters of 
ſhips are 

bound by 
that edi, 


Sequeſtra · 


tion. 


Conſigna- 
tion. 


On whom 
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charger, or other creditor, runs the riſk, if he 
has charged for ſums not due, or has without 
good reaſon refuſed payment, by which refuſal, 

Conſigned the conſignation became neceſſary, 28. July 

money 1665, Scot. It is the office of a conſignatary, 

ought dot to keep the money in ſafe cuſtody, till it be 
o be put "% 4 . X 

to intereſt. Called for: If therefore he puts it out at inte- 

reſt, he muſt run the hazard of the debtor's in- 

| ſolvency; but, for the fame reaſon, tho” he 
ſhould draw intereſt for it, he is liable in none 
to the conſigner; ſee 3.9. 21. ad fin. 

Pledge. 13. Pledge, when oppoſed to wadſet, is a con- 
tract, by which a debtor puts into the hands of 
his creditor, a ſpecial moveable ſubject in ſecu- 
rity of the debt, to be redelivered on payment, 
Where a ſecurity is eſtabliſhed by law to the 
creditor, upon a ſubject which continues in the 
debtor's poſſeſſion, it has the ſpecial name of an 

Hypothec. bypothec. Of hypothecs in moveables there 
was a great variety among the Romans, but 
our law has, for preſerving the free currency 
of trade, reduced them to a narrower compals. 

Hypothecs Tradeſmen and ſhip-carpenters have a hypothec 

conſtituted on the houſe or ſhip repaired, for the materials 

of Scot. and other charges of reparation, 16. Nov, 
land. 1711, Hatſon; but not for the expence of 
building a new ſhip, K. 68. becauſe the ne- 

ceſſity is not ſo urgent: Owners of ſhips have 

an hypothec on the cargo, for the freight, 

Hume, Dec. 1683, Mure: Heritors on the 

fruits of the ground; and land-lords on the in- 

uecta et illata, for their rents, (2. 6. 26.) 
Writers alſo, and agents, have a right of hy- 
pothec, or more properly of retention, in their 
conſtituent's writings, for their claim of pains 

and diſburſements. A creditor cannot, for his 

| own 
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own payment, fell the ſubject impignorated, 
even after denunciation .to the debtor, as he 
might have done by the Roman law, J. 4. de 
pign. act. He mutt apply to the judge ordi- 
nary, for a warrant to put it up to public ſale or 
roup; and to this application, the debtor ought 
to be made a party. 


TIT. 2. Of Oblgations by Word or Writ. 


$ 2 is nothing in the law of Scotland, a- 
nalogous to the verborum obligatio of the 
Romans, which was created by the parties ut- 
tcring certain verba ſolennia, or words of ſtyle: 
And therefore the appellation of verbal, may be 
properly enough applied by us, to all obligati- 
ons, to the conſtitution of which writing is not 
eflential, which includes both real and conſen- 
ſual contracts; but, as theſe are explained un- 
der ſeparate titles, obligations by word, in the 
ſenſe of this rubric, muſt be reſtricted, either to 
promiſes, or to ſuch verbal agreements as have 
no ſpecial name to dittinguith them. Agree- 
ment implies the intervention of two different 
parties, who come under mutual obligations to 
one another. Where nothing 1s to be given 
or performed, but on one part, it is properly 
called a promiſe, which, as it is gratuitous, does 
not require the acceptance of him to whom 
the promiſe is made. An offer, which muſt 
be diſtinguiſhed from a promiſe, implies ſome- 
thing to be done by the other party ; and con- 
iequently is not binding on the offerer, till it 

be 
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cannot be 
fold with- 
out a ſen- 
tence. 


Verbal 
agree- 
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be accepted, with its limitations or conditions, 
by him to whom the offer is made ; after which, 
it becomes a proper agreement. The different 
methods of proof, required for ſup aneds theſe 


different obligations, are to be explained, 4. 2. 
: 11. and 12. 
3 2. Writing muſt neceſſarily interveen in all 
deen it Obligations and bargains concerning heritable 
obligati- ſubjects, tho” they ſhould be only temporary; 
ons con- as tacks, which, when they are verbal, laſt but 
cerning for one year. In theſe, no verbal agreement 
heritage. js binding, tho' it ſhould be referred to the 
oath of the party; for, till writing is adhibi- 
» red, law gives both parties a right to reſile, as 
from an unfiniſhed bargain ; which is called lo- 
/veus Poe ces poenitentiae. Yet it has been adjudged, 
»itentiae. that a written offer to ſell, ſigned by one of the 
parties, when It 1s delivered to, and verbally 
accepted by the other, becomes obligatory on 
the offerer ; tho? there ſhould be no written ac- 
ceptance, or other obligation, ſigned by the 
party to whom the offer is made, 23. Nov. 
When ex- 1 748, Lord Kilkerran. If, upon a verbal bar- 
cluded. gain of lands, part of the price ſhall be paid b 
him who was to purchaſe, the interventus ret, 
the actual payment of money, creates a valid 
obligation, and gives a beginning to the con- 
tract of ſale, F. 23. Dec. 1697, Laury: And in 
general, wherever matters are no longer entire, 
the right to reſile ſeems to be excluded. An 
Wehing | is agreement, whereby a real right is paſſed from, 
unnecen2- or reſtricted, called pactum liberatorium, may 
— be perfected verbally, 8. Feb. 1666, Ker, for 
freedom is favourable, and the purpoſe of ſuch 
agreement is rather to diſſolve than to create 
an obligation. Writing! is alſo eſſential to bar- 
9 0 gains, 
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gains, made under condition that they ſhall be In what 

reduced into writing; for in ſuch cafes, it is other iu- 

pars contracts, that, till writing be adhibited, „ng ;, 
both parties ſhall have liberty to withdraw, 1 2. eſſcutial. 

Fan. 1676, Campbell. Writing is alſo requi- 

red in teſtaments; but verbal legacies are ſu- 

ſtained, where' they do not exceed L. 100 

Scots, (3-9. 2.) 

3. Anciently, when writing was little uſed, Solemni- 
deeds were executed by the party appending ties of 
his feal to them; but even then, the preſence Pen. 
of witneſſes at the ſealing was neceflary, as ap- OY 
pears by our oldeſt writings yet extant ; ſee R. 
M. I. 2. c. 38. §. 1.—Cr. 186, F. 17. For Subſcripti- 
preventing frauds, that might happen by ap- on by the 
pending ſeals to falſe deeds, the ſubſcription alſo fn 4 — 
of the granter was required, by 1540, c. 117. ; neſſes, ar 
and, if he could not write, that of a notary : by a nos 
But this act not having expreſsly required the tary far 
ſubſcription of the witneſſes, it was thought ſuf- bim. 
ficient to inlert their names in the body of the 
deed. As it might be of ee conſe- 
quence, to give full force to the ſubſcription of 
the parties by initials (the firſt letters of the 
name and ſirname), which is more eaſily coun- 
terfeited ; our practice, in order to ſuſtain ſuch 
ſubſcription, ſeems to require a proof, not only 
that the granter uſed to ſubſcribe in that way, 
but that de facto he had ſubſcribed the deed 
in queſtion, 21. Zune 1681, Couts; at leatt, 
ſuch proof is required, if the inſtrumentary wit- 
neſſes be {till alive, Harc. 894, — July 1729, 
Thomſon. 

4. As a further check, it is provided by 1579, 
c. 80. that all writings carrying any heritablc 
right, and other deeds of importance, be ſub- 

"Fl {cribed 
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ſcribed by the principal parties, if they can ſub- 


ſcribe; otherwiſe, by two notaries, before four 
witneſſes ſpecially deſigned, (or diſtinguiſhed), 

The ſubſequent practice extended this requiſite 

of the deſignation of the witneſſes, according 

to the plain purview of the ſtatute, to the caſe 

where the parties themſelves ſubſcribed ; bur, 

at the ſame time, where the witneſſes were na- 

med in a deed, but not deſigned, the party 
founding on the deed was, by the indulgence 

of our judges, allowed to condeſcend on the de- 
ſignations; which condeſcendence was to be 
aſtructed, either by the witneſſes themſelves, 

The omiſ. if alive; or ex comparatione literarum, where 
ſion to de- they were deceaſed, and had alſo ſubſcribed as 
len wit, witneſſes: And this obtained, with reſpect to 
note uod all deeds granted after this ſtatute, till act 
pliable. 168, c. 5. which declares the omiſſion of the 
deſignations, not ſuppliable by any condeſcen- 

dence, New Coll. 84. Cuſtom has conſtrued 

What ob- obligations for ſums exceeding L. 100 Scots, 
ugarons to be obligations of importance, which is pro- 
<1 of im. bably founded on Act. S. 8. June 1597, eſta- 
portance. bliſhing that ſum as the ſtandard, beyond which 
payments were not allowed to be proved by 
witneſſes, In a diviſible obligation, tho' ex- 
ceeding L. 100, the ſubſcription of one notary 

is ſufficient, if the creditor reſtricts his claim to 

L. 100 : But, in an obligation indiviſible, e. g. 

for the performance of a fact, if it be not ſub- 

{cribed in terms of the ſtatute, it is- void, 

Notaries When notarics thus atteſt a deed, the atteſta- 
muſt ex- tion or docquet mult ſpecially expreſs, that the 
3 ranter gave them a mandate to ſign; nor is it 
rag — that this be mentioned in the body of 


in the N | : 
docquet, the writing, 18. June 1745, Birrel. 


5. In 


"=; | 
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5. In every deed, the name of him who The wri- 


writes it, with his dwelling-place or other mark ter's name 
m 


in 


of diſtinction, mult be inſerted, 1593, c. 175. 
The witnefles mult, by the foreſaid act 1681, 
both ſubſcribe as witneſſes, and their names 
and deſignations be inſerted in the body of the 
deed: And all ſubſcribing witneſſes muſt know 
the granter, and either fee him ſubſcribe or 
hear him acknowledge his ſubſcription, other- 
wiſe they are declared puniſhable, as acceſſory 
to forgery. Deeds, decrees and other ſecuri- 
ties, conſiſting of more than one ſheet, may be 
written by way of book, in place of the for- 
mer cuſtom of paſting together the ſeveral 
ſheets, and ſigning the joinings on the margin ; 
provided each page be ſigned by the granter, 
and marked by its number ; and the teſting 
clauſe expreſs the number of pages, 1696, c. 15. 
6. Inſtruments of ſciſin are valid, it ſubſcri- 
bed by one notary, before a reaſonable num- 
ber of witneſſes, Auguſt 1584, c. 4. which is 
extended by practice, to inſtruments of reſigna- 
tion. Two witneſſes are deemed a reaſonable 
number, to every deed that can be executed by 
one notary, 15. July 1680, Biſhop of AMber- 
deen. In inſtruments of ſeiſin, reſignation and 
intimation, the witneſſes muſt ſubſcribe, and 
their names and deſignations muſt be inſerted 
in the inſtrument, 1681, c. 5. Seifins were al- 
lowed, by 1686, c. 17. to be written book- 
ways; the notary atteſting the number of 
leaves, and ſigning each leaf with the witneſ— 
ſes. As the number of leaves was ſeldom con- 
deſcended on or ſpecified, as the act directed, 
an objection founded on that omiſſion was re- 


pelled, New Coll. 2. But by Het S. 17. Fan. 
1756, 


u 
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1756, not only is this condeſcendence required 
in ſéiſins, but the marking each page by its 
. number, in terms of 1696, c. 15, which rela- 
ted, not to ſeiſins, but to ſecurities. Execu- 
tions by meſſengers and other officers of the law 
were at firſt valid, barely by affixing their 
{tamp or ſignet, without ſubſcription, 1 540, c. 
74. The ſubſcription of the . came to be 
required, by 1592, c. 139.; and, at laſt, by 
1686, c. 4. the ſubſcription alſo of witneſſes 1s 
made neceſſary, and the neceſſity of ſtamping 
taken off. The act 1681, requires alſo the de- 
ſignation of the witneſſes, in certain ſorts of 
executions, viz, inhibition, interdiction, horn- 
ing and arreſtment : Executions therefore of 
ſummonſcs, fall not under this act, 8, Dec. 
1736, Napier, for the enumeration of ſome 
particulars, implies the excluſion of all others. 
It is not neceſſary, that the witneſſes to a no- 
torial inſtrument, or execution, ſce the notary 
or meſſenger ſign; for they are called as wit- 
neſſes to the tranſaction which is atteſted, and 
not to the ſubſcription of the perſons atteſting; 

ſee 5. July 1710, Lord Gray. 
7. A new requiſite has been added to certain 
_ deeds ſince the union, for the benefit of the re- 
written on venue: They mult be executed on {ſtumped pa- 
ſtamped per, or parchment, paying a certain duty to the 
paper. crown. Charters, reſignations, ſeiſins and re- 
tours, are charged with 25. 3 d. of duty, 10. 
1 | An. c. 19.; bonds, tacks, contracts and other 
pPaerſonal obligations, with 6 d., 10. An. tat. 2. 
C. 9. §. 21. Bail bonds are ſpecially excepted 
1 from the ſtatute: Neither do bills, teſtaments, 
„ diſcharges or acquittances of rent or of intereſt; 
— nor any judicial deeds, as notorial * 
bonds 
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bonds of cautionry in ſuſpenſions, &. fall un- 


der it. 

8. The inſerting of the time and place of 
ſubſcribing, being a ſtrong guard againſt forgery, 
is conſidered by Viſc. Stair, 4. 42. 19. as eſſen- 
tial to all deeds; but the contrary has been 
found by two judgments, 1 5. Feb. 1706, Dun- 
can.— 21. July 1711, Ogilvy. The granter's 
name and deſignation are eſſential, not proper- 

as ſolemnities, but becauſe no writing can 
have effect without them. Bonds were, by 
our ancient practice, frequently executed with- 
out filling up the creditor's name; and they 
paſſed from hand to hand, like notes payable 
to the bearer: But as there was no method for 
the creditor of a perſon poſſeſſed of theſe, to 


Is the 
mention 
ofthe date 
or place 


neceſſary ? 


Blank 
bonds. 


ſecure them for his payment, all writiugs, ta- 


ken blank in the creditor's name, are declared 
null, as covers to fraud; with the exception of 
indorſations of bills of exchange, 1696, c. 25. 
9. Certain privileged writings do not require 
the ordinary ſolemnities. 1. Holograph deeds 
(written by the granter himſelt) are effectual 
without witneſſes. A deed is holograph, 
where the ſubſtantials of it are written by the 
granter, 23. Jan. 1675, Vanſe. The date of 
no holograph writing, except a bill of ex- 
change, (ſee next §.) can be proved by the 
granter's own aſſertion, in prejudice either of 
his heir or his creditors, but muſt be ſupported 
by other adminicles, 21. une 1665, Brai- 
dy. 2. Teſtaments, if executed where men 
of ſkill in buſineſs cannot be had, are valid, tho 
they ſhould not be quite formal, F. 1. Fan. 
1708, Ker: And let the ſubject of a teſta- 
ment be ever ſo valuable, one notary ſigning 
N n tor 
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for the teſtator, before two witneſſes, is in 

practice ſufficient. Clergy men were frequent- 

ly notaries before the reformation; and, tho? 

they are, by 1584, c. 133. prohibited to act 

as notaries, the caſe of teſtaments is excepted, 

ſo that theſe are ſupported by the atteſtation of 

Diſchar- one miniſter, with two witneſſes. 3, Diſchar- 

get - ter ges to tenants are ſuſtained without witneſſes, 

from their preſumed ruſticity, or ignorance in 

Mer. buſineſs, 7. Nov. 1674, Boyd. 4. Miſſive let- 

chants ac- ters in re mercatoria, commiſſions and fitted ac- 

counts counts in the courſe of trade, and bills of ex- 

or letters. change, tho” they are not holograph, are, from 

the favour of commerce, ſuſtained without the 
ordinary ſolemnities. 

Bills of 10. A bill of exchange is an obligation in 

exchange, the form of a mandate, whereby the drawer 

or mandant defires him to whom it is directed, 

to pay a certain ſum at the day and place there- 

in mentioned, to a third party. Bills of ex- 

change are drawn by a perſon in one country, 

to his correſpondent in another; and they 

have that name, becauſe it is the exchange, or 

the value of money in one place compared with 

its value in another, that generally determines 

the preciſe extent of the ſum contained in the 

draught. The creditor in the bill is ſometimes 

called the poſſeſſor, or porteur. As parties to 

bills are of different countries, queſtions con- 

cerning them ought to be determined by the 

Prove received cuſtom of trading nations, unleſs 

their own where ſpecial ſtatute interpoſes. For this rea- 

dates. fon, bills of exchange, tho” their form admits 

not of witneſſes, yet prove their own dates, in 

queſtions, either with the heir, or creditors of 

the debtor, K. 57.; but, if this doctrine m_ 
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be extended to the caſe of ſuch inland bills as 
are made payable to the drawer himſelf, and 
where conſequently the only perſons concerned 
are the drawer and accepter; heirs might, by 
antedated bills, be cut off from the plea of death- 
bed, and creditors from the benefit of inhibi- 
tion, Bankton, vol. 1. 364. 

11. A bill is valid, without the deſignation, Solemni- 
either of the drawer, or of the perſon to whom ties of 
it is made payable : It is enough, that the dray- bills. 
er's ſubſcription appears to be truly his; and 
one's being poſſeſſor of a bill, marks him out 
to be the creditor, it he bears the name given 
in the bill to the creditor : Nay, tho” the per- 
fon drawn on ſhould not be deſigned, his ac- 
ceptance preſumes, that it was he whom the 
drawer had in his eye, XK. 96. Bills drawn 
blank, in the creditor's name, fall under the 
{tatute 1696 ; for, tho' indorſations of bills are 
excepted from it, bills themſelves are not. Not 


only the perſon drawn upon, mult ſign hi ac- 


ceptance, but the drawer muit ſign his draught, 
before any obligation can be formed againſt the 
accepter; bills being really mandates : Yet it 
is ſufficient in practice, that the drawer ſigns, 
before the bill be produced in judgment; tho” 


it ſhould be after the death, both of the creditor, 


and accepter, Falc. vol. 2.15. A creditor in Indorkati« 
a bill may tranſmit it to another by indorſation, on. 
tho” the bill ſhould not bear, to his order; by 
the ſame rule, that other rights are tranſmiſſible 
by aſlignation, tho* they do not bear, to 4/- 
ſigneys, K. 78. 5. 75 

12. The drawer, by ſigning his draught, Obliga 
becomes liable for the value to the creditor in tions © 
the bill, in caſe the perſon drawn upon, ei- _ draws 

ther 
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ther, does not accept, or, after acceptance, 
does not pay; for he is preſumed to have re- 
cejved value from the creditor at giving him 
the draught, tho? it ſhould not hear, for value 
received: But, if the drawer was debtor to the 
creditor in the bill before the draught, the bill 
is preſumed to be given towards payment of 
the debt, unleſs it expreſsly bears, for value, 18, 
On the Truly 1712, Cheap. The perſon drawn upon, 
perſon jf he refuſe to accept, while he has the draw- 
drawn up- rig money in his hands, is liable to him in 
On. . 2 
damages. As a bill preſumes value from the 
On the Creditor, indorſation preſumes value from the 
indorſer. indorſee; who theretore, if he cannot obtain 
ment from the accepter, has recourſe a- 
gainſt the indorſer, unleſs the bill be indorſed 
in theſe words, without recourſe, 
Effects of 13. Payment of a bill, by the accepter, 
8 acquits both the drawer and him, at the hands 
cepter. of the creditor; but it intitles the accepter, if 
be was not the drawer's debtor, to an action of 
recourſe againſt him; and, if he was, to a 
ground of compenſation. Where the bill does 
not hear value in the hands of the perſon drawn 
upon, it is preſumed that he is not the drawer's 
debtor; and cpnſequently, he has recourſe a- 
gainſt the drawer, ex mandato ; ſec 10. Fuly 
1712. Wilſon. e 
conſidered 14+ Bills, when indorſed, are conſidered as 
as caſh, ſo many bags of money delivered to the one- 
| rous indorſee; which therefore carry right 
to the contents, free of all burdens that do 
not appear on the bills themſelves. Hence, a 
receipt or pry wy by the original creditor, 
if granted on a ſeparate paper, does not ex- 
empt the accepter from ſecond payment to 
the indorſee; hence alſo, no ground of compenſa- 
| 5 GC: tion, 
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tion, competent to the accepter againſt the o- 
riginal creditor, can be pleaded againſt the in- 
dorſee ; Bur, if the debtor ſhall prove, by the 
oath of the indorſee, that he paid no value for 
the indorſation, the indorſee is juſtly conſidered 
as but a name, and therefore all exceptions, re- 
ceivable againit the original creditor, will be 
ſuſtained againſt him, 1 5. Zan. 1708, Craufurd. 

1 5. Bills muſt be negotiated by the poſſeſſor, 
againſt the perſon drawn upon, within a pre- 
ciſe time, in order to preſerve recourſe a- 
gainſt the drawer. Where a bill is payable ſo 
many days after ſight, the poſſeſſor muſt, with- 
out delay, preſent it for acceptance, and, in 
caſe of refuſal, proteſt; becauſe the leaſt delay, 
in preſenting ſuch bill, prolongs the term of 
1 in prejudice of the drawer: But 

ills payable on a day certain, need not be 
preſented for acceptance, till the day of pay- 
ment, becauſe that day can neither be prolong- 
ed, not ſhortened, by the time of acceptance, 
K. 93.—Falc. vol. 2.75. For the ſame rea- 
ſon, the acceptance of bills, payable on a preciſe 
day, need not be dated: But, where a bill is 
drawn payable ſo many days after fight, it muſt; 
becauſe there, the term of payment depends on 
the date of the acceptance. 

16. Tho' bills are, in ftri& law, due the 
very day on which they are made payable, and 
may therefore be proteſted on the day thereaf- 
ter; yet there are three days immediately fol- 
lowing the day of payment, called days of grace, 
within any of which, the creditor may proteſt 
the bill: But, if he delay proteſting till the day 
after the laſt day of grace, he loſes his recourſe 
29. Jan, 1751, Cruikſhanks. Where a bill 
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is proteſted, either for not acceptance, or not 
payment, the diſhonour muſt be notified to the 
drawer or indorſer, within three poſts at far- 
theſt. This ſtrictneſs of negotiation is con- 
fined to ſuch bills, as may be proteſted by the 


poſlcfior upon the third day of grace: Where 


therefore bills are indorſed after the days of 
grace are expired, the indorſee is left more at 
at liberty, and does not loſe his recourſe, tho 
he ſhould not take a formal proteſt for not 
payment, if, within a reaſonable time, he ſhall 
give the indorſer notice of the accepter's refuſing 
to pay, Falc. vol. 2. 76. Not only does the 
poſſeſſor, who neglects ſtrict negotiation, loſe 
his recourſe againtt the drawer, where the per- 
ſon drawn upon becomes afterwards bankrupt, 
but, tho' he. ſhould continue ſolvent; for he 
may, in that caſe, recover payment from the 


debtor, and fo is not to be indulged in an un- 
neceſſary proceſs againſt the drawer, which he 


has tacitly renounced by his negligence, Nov. 
1744, Littlejohn. Recourſe is preſerved againſt 
the drawer, tho” the bill ſhould not be duly ne- 
gotiated, if the perſon drawn upon was not 
his debtor ; for there the drawer can qualify no 
prejudice by the omiſſion, and he ought not to 
have drawn on one who owed him nothing. 

17. The privileges ſuperadded to bills by 


Privileges ſtatute are, that tho', by their form, they can 
of bills by have no clauſe of regiſtration, yet if duly pro- 


ſtatute, 


teſted, they are regiſtrable within fix months 
after their date in caſe of not acceptance, or in 
{ix months after the term of payment, in the 
caſe of not payment; which regiſtration is 
made the foundation of ſummary diligence, 


either againſt the drawer, in the caſe of nat 


acceptance, 
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acceptance, or againſt the accepter, in caſe of 
not payment, 1681, c. 20. This ſtatute is ex- 
tended by 1696, c. 36. to inland bills, i. e. bills 
both drawn and made payable in Scotland. Af- 
ter acceptance, ſummary diligence lies againſt 
no other than the accepter ; the drawer and in- 
dorſer mult be purſued by an ordinary action. 
It is only the principal ſum in the bill, and in- 
tereſt, that can be charged for ſummarily: The 
exchange, when it is not included in the-draught, 
the re-exchange incurred by ſuffering the bill 
to be proteſted and returned, and the expence 


of diligence, mult all be recovered by an ordi- 


nary action; becauſe theſe are not liquid debts, 
and ſo mult be previouſly conſtituted. 

18. Bills, when drawn payable at any con- 
ſiderable diſtance of time after date, are denied 
the privileges of bills ; for bills are intended for 
currency, and not to lie as a ſecurity in the 
creditor's hands, K. 55. ad fin. Bills are not 
valid, which appear ex facie to be donations, 
25. Nov. 1736, Weir. No extrinſic ſtipula- 
tion ought to be contained in a bill, which de- 
viates from the proper nature of bills; hence, a 
bill to which a penalty is adjected, is null, ſee 
K. 39.3 and a bill with a clauſe of intereſt from 
the date, New Coll. vol. 2. 57. Inland pre- 
cepts drawn, not for money the medium of trade, 
but for fungibles, were, by the former practice, 
admitted as probative, tho' without the privi- 


lege of bills, Br. 8 2.; but, by later deciſions, 


they have been declared null, as wanting wri- 
ter's name and witneſſes. Promiſſory notes, 
without writer and witneſtes, were adjudged to 
be null, 29. Jan. 1708, Arbuthnot. It was 


_ afterward the opinion of the court, that they 


required 
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required no witneſſes, F. 7. Dec. 1711, King. 
This is agreed, that they are not intitled to the 
privileges of bills, ibid. — 2. Feb. 1739, Forbes, 

19. As for the ſolemnities eſſential to deeds 
ſigned in a foreign country, when they come 
to receive execution in Scotland, it is a general 
rule, that no laws can be of authority, beyond 
the dominions of the lawgiver. Hence, in 
ſtrictneſs, no deed, tho' perfected according 
to the law of the place where it is ſigned, 
can have effect in another country, where dif- 
ferent ſolemnities are required to a deed of that 
fort. But this rigour is fo ſoftened ex comi- 
tate, by the common conſent of nations, that 
all perſonal obligations, granted according to 
the law of that country where they are ſigned, 
are effectual every where, K. 23.; which ob- 
tains even in obligations to convey heritage, 
5. July 1706, Cuninghim, Conveyances 
themſelves, if they are of heritable ſubjects, 
muſt be perfected according to the law of the 
country where the heritage lies, and from which 
it cannot be removed, Feb. 1729, E. Dalkeith; 
but a conveyance of moveables, which have no 
fixed ſeat, and are therefore ſaid ro follow the 
owner, if it be perfected according to the lex 
domicilii, will receive execution in Scotland, 
16. July 1636, Sinclair. — Dirl. 390. 

20. A writing, while the granter keeps it 
under his own power or his doer's, has no force; 
it becomes obligatory, only after it is delivered 
to the grantee himſelf, or found in the hands 


_of a third perſon. As to which laſt, the fol- 


lowing rules are obſerved. A deed found in the 
hands of one, who is doer both for the granter 


and grantee, is preſumed to have been put in 
his 
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g. his hands, as doer for the grantee, 1735, Seton. 
he The preſumption is alſo for delivery, if the 
7 deed appears in the hands of one who is a ſtran- 
ds ger to both; ſee St. 4. 42. 8: Where a deed And depo- 
ne is depoſited in the hands of a third perſon, the ſitation of 
ral terms of depoſitation may be proved by the deeds: - 
nd oath of the depoſitary, 5. March 1624, Hay, 
in unleſs where they are reduced into writing, 24. 
ng Feb. 1675, Cowan. A deed appearing in the 
d, cuſtody of the grantee himſelf, is conſidered as 
if- his abſolute right; in ſo much that the granter 
at is not allowed to prove that it was granted in 
11 truſt, otherwiſe than by a written declaration 
lat ſigned by the truſtee, or by his oath, 1696, c. 
to 25. 
d, 21. The following deeds are effectual with- What 
b- out delivery. 1. Writings containing a clauſe deeds are 
ze, diſpenſing with the delivery: Theſe are of the — 
des nature of revocable deeds, where the death of delirery. 
ts, the granter is equivalent to delivery, becauſe 
he after death there can be no revocation, 2. 
ch Deeds in favour of children, even natural ones ; 
h; for parents are the proper cuſtodiars or keepers 
no of their children's writings, 25. Feb: 1663, 
the Aikenhead. From a ſimilar reaſon, poſtnuptial 
lex ſettlements by the huſband to the wife need no 
2d, delivery, Br: 78. 3. Rights which ate not to 
take effect till the granter's death, or even where 
it he reſerves an intereſt to himſelf during his 
ce; life; for it is preſumed he holds the cuſtody of 
red theſe, merely to ſecure to himſelf ſuch reſerved 
nds intereſt, 19. June 1668, Haldane. 4. Deeds 
ol- that the granter lay under an antecedent natu- 
the ral obligation to execute, e. g. rights granted 
ter to a cautioner for his relief, 18. Fan. 1677, 
in Dick. $5. Mutual obligations, e. g. contracts; 


his O 0 : tor 


ENTS RED 


* 5 f > =_ g n o 
- : _— 7 wi. + _ W Xx _—_— a = = _ a * 
r — . fmt =o — 4 a l 
32 —— 
. 6 I . F 2 22 4 — 


Bn Ca a 


- => = 
— 
we 


— 


Law = = me 

— N _ * 4 = l 
e 
, 8 323 


, mw 9 
er > Was 25 2 1 
n 1 


Conſen- 
ſual con- 
tracts. 


Sale. 


Earneſt. 


What 


Book III. 


for every ſuch deed, the moment it is executed, 
is a common evident to all the parties contra- 
cters; ſee 10. Dec. 1736, Simpſon. Laſtly, the 
publication of a writing by regiſtration, is equi- 
valent to delivery, Dirl. 27 2. 
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Trr. z. of Obligations and Contradis ariſing 
from Conſent, and of acceſſory Obligations. 


Ontracts conſenſual, i. e. which might, by 

the Roman law, be perfected by ſole con- 

ſent, without the intervention, either of things, 
or of writing, are ſale, permutation, location, ſo- 
ciety and mandate. Where the ſubject of any of 
— contracts is heritable, writing is — 
2. Sale is a contract, by which one becomes 
obliged to give ſomething to another, in con- 
ſideration of a certain price in current money 
to be paid for it. Arrhae, or earneſt, is ſome- 
times given by the buyer, as an evidence that 
the contract is perfected; but this is not neceſ- 
ſary. Earneſt was computed in the price, by 
the Roman law ; but what is given here under 
that name, is generally ſo inconſiderable, that it 
is dead earneſt, i. e. not reckoned in the price. 
Things not yet extant, and conſiſting merely in 


things, the hope, may be the ſubject of this contract, as the 
ſubject of draught of a net, c. J. 8. §. 1. l. 1. Com- 


ſale. 


modities, where their importation or uſe is ab- 
ſolutely prohibited, cannot be the ſubject of 
ſale; and even in run goods, no action lies 
againſt the vendor, for not delivery, if the 
buyer knew the goods were run, 11. Geo. I. 
c. 30.; ſee 16, Nov. 1736, Scougal. The 


price 
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price in current money may be fixed, either, The price 
1. By the agreement of parties at making the bow af 
contract; in which caſe, let it be ever fo dif- *aincd. 
proportioned to the value of the ſubject, the 
fale is valid by our law, 23. Zune 1669, Fairy, 
tho” it was otherwiſe by the Roman, I. 2. C. de 
reſcind. vend. Or, 2. By a reference, cither to 
a third perſon, or even to one of the contracters 
themſelves, 13. March 1639, E. Montroſe. 

3. Tho' this contract may be perfected be- 
fore delivery of the ſubject, the property re- 
mains till then, with the vendor, (2. 1. 10.) . Periculum 
Notwithitanding which, if the ſubject periſhed, rei gendi- 
it periſhed, by the Roman law, to the buyer, 7% ec 
YET Inſt. de empt. et vend. contrary to the ä 
rule, res perit domino, becauſe the property in 
the vendor was conſidered to be but nominal, 
he being obliged to transfer it to the buyer. 
Lord Stair doubts, whether this would hold in 
our practice, 1. 14. 7- But, whatever ought to 
be the rule, in caſe of the extinction of the ſub- 
ject, it is an agreed point, that the hazard of its 
deterioration falls on the purchaſer, becauſe he 
has all the profits ariſing from it, after the ſale. 
On the other hand, it is certain, that the ſub- 
je& itſelf periſhes to the vendor, 1. If it ſhould 
periſh through his fault, or after his undue de- 
lay to deliver it. 2. If a ſubject is fold as a 
fungible, and not as an individual, or corpus, 
J. 35. §. 7. de contr. empt. e. g. a quantity of 
farm-wheat, ſold without diſtinguiſhing the par- 
cel to be delivered, from the reſt of the farm. 
3. The periculum lies on the vendor till deli- 
very, it he be obliged by a ſpecial article in the 
contract, to deliver the ſubject at a certain place, 


F. 25. Jau. 1687, Spence. 
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Emption 4. The vendor, where he is not the true 
4 non de- owner, cannot, by delivery, transfer to the 
ne. purchaſer, that property which was not his to 
ive; but the purchaſer, in reſpect of his bona 
des, makes the fruits of the ſubject his own, 
till it be evicted, or at leaſt reclaimed, by the 
Warran- true owner (2. 1. 14.): And as warrandice is 
* implied in all ſales, the vendor muſt make the 
ſubject good, if it be evicted (2. 3. 11.) The 
inſufficiency of the goods ſold, if it be ſuch as 
would have hindered the purchaſer from buying, 
had he known it, and if he quarrels it recently, 
Aﬀtio red- founds him in an action (actio redhibitoria) 
— annulling the contract. If the defect was 
not eſſential, he was, by the Roman law, in- 
titled to a proportional 3 of the price, 
by the action quanti minoris: But as our pra- 
ctice does not allow ſales to be reduced, on ac- 
count of the diſproportion of the price to the 
value of the ſubject, it is probable, that it would 
alſo reject the action quanti minoris. A vendor 
Pactum de who covenants, by a pactum de retrovenden- 
retroven- do, for a right to redeem the ſubject within a 
dendo. certain time, cannot after that time be reſtored 
againſt his delay, by offering the redemption- 
money, as a reverſer in a wadſet might do before 
declarator; for in ſales, an adequate price is pre- 
ſumed to be given to the vendor, and ſo there 
is nothing penal in the irritancy (2. 8. F.). 
Permuta- Permutation differs from a ſale chiefly in this, 
tion. that in permutation, one ſubject is to be given 
in barter or exchange for another; whereas the 

price in a ſale conſiſts of current money. 
Location. 5. Location is that contract, where an hire 
2 is ſtipulated for the uſe of things, or for the ſer- 
vice of perſons. It may, without propriety; 


- 
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be conſidered as a ſpecies of ſale, in which the 
ſubject ſold is the ute or, ſervice ; and the price 
is the hire, which generally conſiſts, as in a 
proper ſale, of money. He who lets his work, 
or the uſe of his property to hire, is the locator 
or leſſor; and the other, the conductor or leſ- 


ſee. In the location of things, the leſſor is ob- Obligati- 
liged to deliver the — fitted to the uſe it ons on the 


was let for; and the leſſee mult preſerve it care- 
fully, put it to no other uſe, and, after that is 
over, reſtore it, Where a workman or arti- 


ficer lets his labour, and if the work is either 


not performed according to contract, or, if it be 
inſufficient, even from mere unſkilfulneſs, he is 
liable to his employer in damages, J. 9. §. 5. 
locat. for he ought not, as an artificer, to have 
undertaken a work, to which he was not equal. 
A ſervant, hired for a certain term, 1s intitled 
to his full wages, tho” from ſickneſs, or other 
accident, he ſhould be diſabled for a part of his 
time; but, if he die before the term, his wages 
are only due for the time he actually ſerved, 
If a maſter dies, or without good reaſon turns 


off a ſervant who eats in his houſe before the 


term, the ſervant is intitled to his full wages, 
and to his maintenance till that term: And, on 
the other part, a ſervant, who without ground 
deſerts his ſervice, forfeits his wages and main- 
tenance, and is liable to his maſter in damages. 
The doctrine of location of lands, is already ex- 
plained, 2. 6. 8. et ſeq. 

6. Society or co-partnerſhip is a contract, 
whereby the ſeveral partners agree, cancerning 
the communication of loſs and pain ariſing 
from the ſubject of the contract. It is form- 
6 ed 


lefſor and 


leſſee. 


Society. 


294 Of Obligations Book III, 


ed, by the reciprocal choice that the partners 
make of one another; and ſo is not conſtitu- 
ted in the caſe of co-heirs, or of ſeveral legatees 
in the ſame ſubject. A co-partnerſhip may be 
fo conſtituted, that one of the partners ſhall, ei- 
ther from his ſole right of property in the ſub- 
ject, or from his ſuperior ſkill, be intitled to a 
certain ſhare of the profits, without being ſub- 
Societas jected to any part of the loſs; but a ſociety, 
leonina. where one partner is to bear a certain propor- 
tion of loſs, without being intitled to any ſhare 
of the profits, is juſtly reprobated. All the 
partners are intitled to ſhares of profit and loſs 
proportioned to their ſeveral ſtocks, where it is 
not otherwiſe covenanted. 
Obligati- 7, As partners are united, from a deledus 
fact. the hey ſonae, in a kind of brotherhood, no partner 
can, without a ſpecial power contained in the 
Their Contract, transfcr any part of his ſhare to an- 
powers to Other. Where therefore a third perſon is aſſu- 
transfer. med by'a partner, ſuch aſſumption forms a ſe- 
parate contract betwixt the aſſumer and the aſ- 
ſumed, limited to the ſhare of the partner aſ- 
ſuming, and in which the others have no con- 
cern. Upon the ſame principle, all benefit ſt ipu- 
lated for, by one of the partners to himſelf, in a 
matter that naturally falls under the co-partner- 
ſhip, accrues to the whole, 26. March 1624, 
Inglis; and no partner is accountable for an 
error in management, ariſing from the want of 
a larger ſhare of. prudence or ſkill, than he was 
truly matter of. 
They are g. All the partners are bound in ſolidum by 
all bouad the obligation of any one of them, if he ſub- 
in ſolidum, . . . 
for the leribe by the firm or ſocial name of the com- 


company Pany ; unleſs it be a deed that falls not under 
debts. | LY the 
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the common courſe of adminiſtration, as if a 
partner ſhould take upon him to refer a com- 
pany- claim to an arbiter, Nov. 1728, Lumy- 
daine. Fach partner is obliged to advance the 
{ums neceſſary for carrying on the common at- 
fairs, according to his ſhare ; and he is intitled 
to the reimburſement of the ſums he has ex- 
pended, or of the loſs he has ſuſtained on the 
company's account, out of the common ſtock; 
and if that falls ſhort, the other partners are li- 
able in ſolidum to make up the loſs, he bearing 
his own proportion thereof. The company 
effects are the common property of the ſocicty 
ſubjected to its debts; ſo that no partner can 
claim a diviſion thereof, even after the ſociety 
is diſſolved, till theſe are paid: And, conſc- 
quently, no creditor of a partner can, by dili- 
gence, carry to himſelf the property of any 
part of the common ſtock, in prejudice of a 
company-creditor; but he may, by arreſtment, 
ſecure his debtor's ſhare in the company's 
hands, to be made forthcoming to him at the 
cloſe of the copartnerſhip, in fo far as it is not 
exhauſted by the company-debts. 


How far 
a part- 
ner's ſhare 
is affeR= 
able by 
creditors, 


9. Society, being founded in the mutual Society 


confidence among the ſocii, is diſſolved, not on- 
ly by the renunciation, but by the death of any 
one of them, if it be not otherwiſe ſpecially 
covenanted, J. 65.5 9. pro ſocio. A partner, 


expires by 
death. 


who renounces upon unfair views, or at a cri- Or renun- 
tical time, when his withdrawing may be fatal dation. 


to the ſociety, looſes his partners from all their 
engagements to him, while he is bound to 
them, for all the profits he ſhall make by his 
withdrawing, and for the loſs ariſing thereby 


to the company, S. 4. Inſt. li. t. Not only na- 


tural 


Is it dif- 
ſolved e- 


geſlate? 


A joint 
trade dif- 
ters from 
a copart- 
nery. 
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tural, hut civil death, e. g. ariſing from a ſen- 
tence inflicting capital puniſhment, makes one 
incapable to perform the duties of a partner, 
and conſequently diffolves the ſociety. In 
both caſes, of death and renunciation, the re- 
maining partners may continue the copartnerſhip, 
either expreſsly, by entering into a new con- 
tract, or tacitly, by carrying on their trade as 
formerly. Tho' this contract was diſſolved, 
by the Roman law, egeſtate, by the bankruptcy 
of any of the partners, J. 4.5. 1. pro ſoc.; yet 
by our practice, if after goods are bought on 
the compatiy's credit, one of the partners ſhould 
fail, the reſt cannot pocket up the whole pro- 
fits, on pretence that they run the whole riſk, 
July 17 49, Paterſon. Public trading compa- 
nies are now every day conſtituted, with rules 
very different from thoſe which either obtained 
in the Roman law, or at this day obtain in pri- 
vate ſocieties. The proprietors or partners in 
theſe, tho' they may transfer their thares, can- 
not renounce; nor does their death diſſolve the 
company, but the ſhare of the deceaſed de- 
ſcends to his repreſentative. | 
10. A joint trade is not a copartnerſhip, but 
a momentary contract, where two or more 
perſons agree to contribute a ſum, to be em- 
ployed in a particular courſe of trade; the pro- 
duce whereof is to be divided among the ad- 
venturers, according to their ſeveral ſhares, af- 
ter the voyage is finiſhed. If, in a joitit trade, 
that partner who is intruſted with the money 
for purchaſing the goods, ſhould, in place of 
paying them in caſh, buy them upon credit, 
the furniſher, who followed his faith alone in 
the ſale, has no recourſe againſt the other ad- 
venturers: 
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power of adminiſtring the mandant's whole compre- 
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venturers; he can only recover from them 
what of the buyer's ſhare is yet in their hands. 
Where any one of the adventurers, in a joint 
trade, becomes bankrupt, the others are pre- 
ferable to his creditors, upon the common ſtock, 
as long as it continues undivided, for their re- 
lief of all the engagements entered into by them 
on account of the adventure, 11. Zan. 1740, 
creditors of Macaul. 

11. Mandate is a contract, by which onc Mandate, 
employs another to manage any bulineſs for 
him; and, by the Roman law, it mutt have been 
gratuitous. It may be conſtituted tacitly, by 
one's ſuffering another to act in a certain branch 
of his affairs, for a tract of time together, with- 
out challenge. The mandatary is at liberty Obligati- 
not to accept of the mandate; and, as his ons on the 
powers are ſolely founded in the mandant's —_— 
commiſſion, he muſt, if he undertakes it, ſtrict- 
ly adhere to the directions given him: Nor is 
it a good defence, that the method he followed 
was more rational ; for in that his employer 
was the proper judge. Where no ſpecial rules 
are preſcribed, the mandatary if he acts pru- 
dently, is ſecure, whatever the ſucceſs may be; 
and he can ſue for the recovery of all the ex- 
pences, reaſonably diſburſed by him in the exe- 
cution of his office. | 

1 2. Mandates may be general, containing a What is 
affairs; but no mandate, however ample, can — 
be conſtrued into an order to commit a crime, general 
which, being itſelf criminal, cannot be inferred mandate. 
by implication. Neither does any mandate 
imply a power of diſpoſing gratuitouſly of the 
-onftitnent's property; nor even of ſelling his } 
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heritage for an adequate price: But a general 


How 
mandates 


Mandates on, renunciation or death. 


gratia 
mandata- 
1ii. 


Tacit 
mandate. 


mandatary may ſell ſuch of the moveables as 
muſt otherwiſe periſh (quae ſervando ſervari 
nequeunt). No mandatary can, without ſpe- 
cial powers, tranſact doubtful claims belonging 
to his conitituent, or refer them to arbiters. 
13. Mandates expire, 1. By the revocation 
of the employer, tho” only tacit, as if he ſhould 
name another mandatary for the ſame buſineſs. 
2. By the renunciation of the mandatary ; even 


after he has executed part of his commiſſion, if 


his office be gratuitous. 3. By the death; ci- 
ther of the mandant or mandatary ; for the one 
is preſumed to give, and the other to accept the 
mandate, from perſonal regards of friendſhip: 
But, if matters are not entire, the mandate con- 
tinues in force, notwithſtanding ſuch revocati- 
Procuratories of 
reſignation, and precepts of ſeiſin, are made out 
in the form of mandates ; but, becauſe they are 
granted for the ſole benefit of the mandatary, 
all of them, excepting .precepts of clare con- 
ſtat, are declared to continue, after the death, 
either of the granter or grantee, 1693, c. 35. 
Deeds, which contain a clauſe or mandate for 
regiſtration, are for the ſame reaſon made re- 
giſtrable after the death of either, 1693, c. 
15.—16965 c. 39. | ' 5 

14. The favour of commerce has introdu- 
ced a tacit mandate, by which maſters of ſhips 
are empowered to contract, in name of their 
exercitors or employers, for repairs, ſhip- pro- 
viſions, and whatever elſe may be neceſſary for 
the ſhip or crew; ſo as to oblige, not them- 
ſelves only, but their employers, I. 1. §. 17. 
de exerc. act. An exercitor is he who em- 
ploys a ſhip in trade, whether he be the owner, 
or 


TIS WIE TE "OY 
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or only freights her from the owner. Who- 
ever has the actual charge of the ſhip is deem- 
ed the |maſter, tho* he ſhould have no com- 
million from the exercitors, or ſhould be ſub- 
{tiruted by the maſter, in the direction of the 
ſhip, without their knowledge, J. 1. 5. F. ibid. 
Exercitors are liable, whether the maſter has 
paid his own money to a merchant for neceſſa- 
ries, or has borrowed money to purchaſe them. 
The furniſher or lender muſt prove that the 
ſhip needed repairs, proviſions, Cc. to ſuch an 
extent; but he is under no neceſſity to prove 


the application of the money or materials, to 


the ſhip's uſe. If there are ſeveral exercitors, 
they are liable, /anguli in ſolidum. In the 
ſame manner, the undertaker of any branch of 
trade, manufacture, or other land-negotiation, 


is bound by the contracts of the inſtitors whom 


he ſets over it, in fo far as relates to the ſubject 
of the praepoſitura: And tho' the inſtitors be 
pupils, and fo cannot bind themſelves, the pre- 
politor, who, knowing their ſtate, gave them 
a power to contract for him, ſtands obliged by 
their deeds, I. 7.5. 2. de inſt. act. 

15. Contracts and obligations, in themſelves 
imperfect, receive ſtrength, by the contracter 
or his heirs doing any act thercafter, which im- 
ports an approbation of them, and conſequently 
ſupplies the want of an original legal conſent. 
This is called homologation, and it takes place, 
even in deeds intrinſically null, whether the 
nullity ariſes from the want of ſtatutory ſolem- 
nities, 21. Fan. 1735, Tailfer; or trom the 
incapacity of the granter, 28. Frne 1671, 
Hume. It cannot be inferred, 1. By the act 
of a perſon who was not in the knowledge of 

the 


Exercitors 
are bound 
by the 
contract of 
the maſter 
of the * 
ſhip. 


Inſtitors 
by their 
contracts 
bind their 
em- 
ployers. 


Homolo- 
gation. 
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heritage for an adequate price: But a general 
mandatary may fell ſuch of the moveables as 
mult otherwiſe periſh (quae ſervando ſervari 
nequeunt). No mandatary can, without ſpe- 
cial powers, tranſact doubtful claims belonging 
to his conſtituent, or refer them to arbiters. 
How 13. Mandates expire, 1. By the revocation 
-»: =" of the employer, tho” only tacit, as if he ſhould 
ire. name another mandatary for the ſame buſineſs. 
2. By the renunciation of the mandatary ; even 
after he has executed part of his commiſſion, if 
his office be gratuitous. 3. By the death; ei- 
ther of the mandant or mandatary ; for the one 
is preſumed to give, and the other to accept the 
mandate, from perſonal regards of friendſhip: 
But, if matters are not entire, the mandate con- 
tinues in force, notwithſtanding ſuch revocati- 
Mandates on, renunciation or death. Procuratories of 
gratia reſignation, and precepts of ſeiſin, are made out 
mandata- :; | 8 . 
ney in the form of mandates ; but, becauſe they are 
: granted for the ſole benefit of the mandatary, 
all of them, excepting precepts of clare con- 
ſtat, are declared to continue, after the death, 
either of the grantcr or grantee, 1693, c. 35. 
Deeds, which contain a clauſe or mandate for 
regiſtration, are for the ſame reaſon made re- 
giſtrable after the death of either, 1693, C. 
15.—1696, c. 39. 7 
Tacit 14. The favour of commerce has introdu— 
mandate. ced a tacit mandate, by which maſters of ſhips 
are empowered to contract, in name of their 
5 exercitors or employers, for repairs, ſhip- pro- 
viſions, and whatever elſe may be neceſſary for 
the ſhip or crew; ſo as to oblige, not them- 
ſelves only, but their employers, J. 1. $. 17. 
de exerc. act. An exercitor is he who em- 
ploys a ſhip in trade, whether he be the owner, 


Qr 


Tit. 3. © ariſing from Conſent, &. 299 


or only freights her from the owner. Who- Exercitors 
ever has the actual charge of the ſhip is deem- Ie 3 
ed the {maſter, tho* he ſhould have no com- — 
million from the exercitors, or ſhould be ſub- the matter 
ſtituted by the maſter, in the direction of the of the 
ſhip, without their knowledge, I. 1. §. 5. ibid, ſtüp. 
Exercitors are liable, whether the maſter has 

paid his own money to a merchant for neceſſa- 

ries, or has borrowed money to purchaſe them. 

The furniſher or lender mutt prove that the 

ſhip needed repairs, proviſions, &. to ſuch an 

extent; but he is under no neceſlity to prove wy 
the application of the money or materials, to 1 
the ſhip's uſe. If there are ſeveral exercitors, 
they are liable, /amguli in ſolidum. In the Bits 
ſame manner, the undertaker of any branch of ys 14 
trade, manufacture, or other land- negotiation, — 7 
is bound by the contracts of the inſtitors whom bind their 10694 
he ſets over it, in ſo far as relates to the ſubject em- 11 
of the praepoſitura: And tho' the inſtitors be Ployers. 4 
pupils, and fo cannot bind themſelves, the pre- 

politor, who, knowing their ſtate, gave them 

a power to contract for him, ſtands obliged by 

their deeds, /.7.5. 2. de inſt. act. 

15. Contracts and obligations, in themſelves Homolo- 
imperfect, receive ſtrength, by the contracter 840%: 
or his heirs doing any act thercafter, which im- 
ports an approbation of them, and conſequently 
ſupplies the want of an original legal conſent. 

This is called homologation, and it takes place, 
even in deeds intrinſically null, whether the 
nullity ariſes from the want of ſtatutory ſolem- 
nities, 21. Fan. 1735, Tailfer; or from the ' 
incapacity of the granter, 28. Frme 1671, 
Hume. It cannot be interred, 1. By the act 
of a perſon who was not in the knowledge of 

the 
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the original deed; for one cannot approve what 
he is ignorant of. Hence, one's ſubſcribing as 
witneſs to a deed, does not inſer homologation; 
for witneſſes are only called to atteſt the ſub- 
ſcription, without being told the contents: But 
a brother's ſigning as witneſs to his ſiſter's mar- 
riage contract, preſumes his knowledge and ho- 
mologation of the articles, from his ncar rela- 
tion to the bride, Forbes MS. 15. July 1714, 
Davidſon, And yet, an heir's wicnelling a deed 
granted by his anceſtor in lecto, does not infer 
homologation, let the relation be ever ſo near, 
hecauſe of the authority which the anceſtor is 
preſumed to have over the heir, F. 13. Zan, 
1704, Dallas. 2. Homologation has no place, 
where the act or deed which is pleaded as ſuch 
can be aſcribed to any other cauſe; for an inten- 
tion to come under an obligation is notpreſumed; 
hence, charters or precepts granted by ſuperiors, 
in obedience to a charge, infer no homologation, 
Marriage- contracts. without witneſſes, have 
been found to be homologated by ſubſequent 
marriage; but, in truth, marriage, which is 
entered into frequently without any previous 
written contract, can, in no view, be deemed 


an approbation of ſpecial marriage articles. 


16, Quaſi- contracts are formed without ex- 
plicit conſent, by one of the parties doing ſome- 
thing, that by its nature either obliges him to 
the other party, or the other party to him. 
Under this claſs may be reckoned tutory, (1. 7. 
12. &c.) the entry of an heir (3. 8. 26. Cc.) 
negotiorum geſtio, indebiti ſolutio, communion 
of goods, and mercium jactus, levandae navis 
cauſa, Negotiorum geſtio forms thoſe obliga- 

. tions 
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tions which ariſe from the management of a 
perſon's affairs in his abſence, by another, with- . 
out a mandate. As ſuch manager acts without 4 
authority from the proprietor, he ought to be 1 
liable in exact diligence, J. 24. C. de ufur. un- 

lets he has, from friendſhip, interpoſed in af- 

fairs which admitted no delay, J. 3.5.9. de 

neg. geſt. ; and he is accountable for his intro- 

mithons with intereſt. On the other part, he is 

intitled to the recovery of his neceſſary diſ- 
burſements on the ſubject, tho', by misfortune, 

it ſhould have periſhed afterwards, I. 10. §. 1. 

de neg. geſt., and to be relieved of the obliga- 

tions in which he may have bound himſelf, in 
conſequence of the management. 

17. Indebiti ſolutio, or the payment to one Tndebiti. 
of what is not due to him, if made through any atio. 
miſtake, either of fact, or even of law, 26. 

July 1733, Stirling, founds him who made the 
payment, in an action againſt the receiver for 
repayment (condictio indebiti). This action 
does not lie, 1. If the ſum paid was due ex ae- 
2 or by a natural obligation; for the ob- 
igation to reſtore is founded ſolely in equity. 
2. If he who made the payment, knew that no- 
thing was due; for qui conſulto dat quod non 
debebat, praeſumitur donare. Some lawyers 
add a third caſe, viz. if the ſum was paid in con- 
ſequence of a tranſaction : But, where a ſum is 
ſo paid, there is no indebitum, the tranſaction it- 
ſelf creates a debt, tho? no prior debt had exiſted. | 

18. Where two or more perſons become Right of 
common proprietors of the ſame ſubject, either dividing 
by legacy, pift or purchaſe, without the view common 
of co-partnerſhip, an obligation is thereby cre- Property. 
ed among the proprictors, to communicate 

the 
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the profit and loſs ariſing from the ſubject, 
while it remains common: And the ſubject 
might, by the Roman law, be divided at the 


ſuit of any one of them, by the action communi 


dividiendo. No ſuch action, in relation to com- 
monty-lands was competent by our law, till 
1695, c. 38. which authoriſed the diviſion of 
commonties, before the court of Seſſion, at the 
ſuit of any having intereſt. This diviſion, 
where the queſtion is among the common pro- 
prietors, is to be governed by the laſt clanſe in 
the ſtature, according to the valuation of their 
reſpedive'properties: But, where the queſtion 
turned, between the proprietors and thoſe that 
had ſervitudes upon the property, the rule men- 
tioned in a preceeding clauſe of the act took 
place by the former practice, according to the 
value of the intereſts of the ſeveral perſons 
concerned: Hence, proprictors were allowed a 
praecipuum for their right of property, over 


and above the ſhare, on account of their own or 


their tenant's poſſeſſion by paſturage, X. 42.; 
but now the ſuperfice is on'y divided, without 
prejuchce to the property; lee next F. 


19, It has been doubted, what is to be un- 
What is deritood by commonty: The word, in proper 


underſtood ſpeech, ſuppoſes two common proprietors at 
do be com-.1..{þ 


monty. 


3 and yet in our law-language and in char- 
ters, it frequently ſignifies a heath or moor, 
tho” it ſhould belong in property to one, if there 
has been a promifcuous poſſeſſion upon it by pa- 
ſturage; and the act 1695 excepts commonties 
belonging in property to the King, or to 
royal boroughs. The queſtion therefore, whe- 
ther action lies upon this ſtatute, where there 
is but one proprietor, at the ſuit of thoſe who 
have ſervitudes npon it, has been cm /- 
cided. 


, 
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cided. By the laſt judgment, Falc. vol. 1. 
' 251, the court, waving the general point, di- 
; rected the ſurface of the common to be divided 
in that caſe, according to the intereſt of the ſe- 
: veral parties in that ſurface, without prejudice 
to the right of property. Another act of the p;ujgon « 
f ſame year, c. 23. authoriſed the diviſion of lands of runrig 9 
a lying runrig, and belonging to different propric- lands. 0 


tors with the exception of borough and incor- 


it 
porated acres; the execution of which is com- . | 
mitted to the judge ordinary, or juſtices of the We 
; peace. | 4 
20. The throwing of goods overboard, for Leæ Rhe- 0 j 
| lightening a ſhip in a ſtorm, creates an obliga- % de 14 


tion by the Rhodian law de jactu, which the Ro- 19% 
mans and other trading nations have made their 
own; whereby the owners of the ſhip and goods 
| ſaved, are obliged to contribute for the relief of 
| thoſe whoſe goods were thrown overboard, that 
| ſo all may bear a proportional loſs of the goods 
ejected for the common ſafety. In this contri- 
bution, the goods ejected are valued at prime 
colt; and the ſhip and goods ſaved, at the 
price they may give at the next port, J. 2.5. 
a 4. de leg. Rhod. ; but the ſhip's proviſions ſuf- 


: ter no eſtimation, J. 2.5. 2. eod. t. A maſter, 
who has cut his maſt, or parted with his an- 
chor to fave the ſhip, is intitled to this relief, 

J. 3. eod. t., but, if he has loſt them by the 
ſtorm, the loſs falls only on the ſhip and freight. 


s If the ejection does not fave the ſhip, the good: 
preſerved from ſhipwreck are not liable in con- 


I 27 

) tribution. By the later laws of Z/i/by, art. 20. 
i ejection may be lawfully made, if the maſter 
: and a third part of the mariners, judge that 
) meaſure neceſſary, tho' the owner of the good: 


: ſhould oppoſe it: And the goods ejected are 
, ICT 
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to be valned at the price, t hat the goods of the 
ſame ſort which are ſaved, ſhall be afterward; 

{old for. | 
acceſſory * 21. There are certain obligations, which 
—.＋ cannot ſubſiſt by themſelves, but are acceſſions 
to, or make a part of other obligations. Of 
this ſort are fidejuſſion, and the obligation to 
Cautionry, pay intereſt. Cautionry, or tidejuſſion, is that 
obligation, by which one becomes engaged as 
ſecurity for another, that he ſhall either pay a 

ſum, or perform a deed. | 

For a ſm 22, A cautioner for a ſum of money may 
of money. he bound, either ſimply as cautioner for the 
principal debtor, or conjunctly and ſeverally 
8 for and with the principal debtor. The firſt 
cautioner has, both by the Roman law, Nov. 4. c. 1. 
has the and by our cuſtoms, the beneficium ordinis, or 
beneßt of gf diſcuſſon; by which the creditor is obliged 
diſcuſſion. to diſcuſs the proper debtor, before he can in- 
{itt for payment againſt the cautioner. By diſ- 
cuſſing, is not barely meant the making a de- 
mand of the debt: The perſon of the debtor 
mult be diſcuſſed by denunciation, and by re- 
giſtring the horning ; his moveable eſtate by 
poinding, or arreſtment and forthcoming; and 
his heritage by adjudication, 24. Zuly 1662, 
2 Birſbane. Where one is bound as full debtor 
3 with and for the principal, or conjunctly and 
and ſere- ſeverally with him, the two obligants are 
rally. bound equally in the ſame obligation, each 
in ſolidum, and conſequently, the cautioner, 
tho' he is but an acceſſory, may be ſued for 
the whole, without cither diſcuſſing, or even 
Cautioner citing the principal debtor. Cautioners for per- 
1 formance of facts by another, or for the faithful 
af facts. diſcharge of an office, e. g. for factors, tutors, 
G. cannot by the nature of their engage- 
» mend. 
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ment, be bound conjunctly and ſeverally with 

the principal obligant, becauſe the fact to 

which the principal is bound, cannot poſſi- 

bly be performed by any other. In ſuch en- 
agements therefore, the failure muſt be pre- mn prot 

viouily conſtituted againſt the proper debtor led to 

before action can be brought againſt the cau- diſcuſſion. 
tioner, for making up the loſs of the party ſuf- 

fering. | 

23. In the caſe of two or more cautioners, gene. 
each of them, by the Roman law, pronounced cim divi- 
the obligatory words by himſelf, and ſo became /f0nis a- 
bound to the creditor in ſolidum; until the huge. 
beneficium drviſtonis was introduced, by which RE 
cautioners were intitled to inſiſt, that the obli- 
gation might be divided among all of them 
pro rata, §. 4. Inſt. de fidejuſ. By our law, 
all the co-caurioners are bound in the fame 
writing, ſo that there is no place for this be- 
neht : For, when they become obliged conjunct- 
ly and ſeverally, the plain intention of parties 
is, that the obligation ſhould not be divided; 
and, where they are bound ſimply as cautioners, 
each co-cautioner is, by the genuine nature of 
ſuch obligation, without any privilege, liable on- 
ly for his own proportion, except where the 
obligation is in itſelf indiviſible. 

24. Fidejuſſion may be interpoſed to an ob- Fidejuſſi- 
ligation merely natural, in which the cautioner en is an 
is effectually bound, tho? the principal debtor 2 
ſhould get free: Thus a cautioner in a bond naturzl. 
not legally atteſted as to the principal debtor, 
lies under a proper engagement, becauſe the 
tatutory nullity, on which the principal eſcapes, 
toes not take away the natural obligation, F. 2. 
eh. 1700, Hepburn: But cautionry cannot 

Qq ſubſiſt 


| 
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ſubſiſt without ſome obligation to which ac- 
acceſſory. 
Caution- 25. The cautioner, who. binds himſelf at 
ers have the deſire of the principal debtor, has an a- 
3 ctio mandati, or ot relief againſt him, for re- 
againſt covering the principal and intereſt paid by 
the deb- himſelf to the creditor, and for damages; which 
dor. action lies de jure, tho? the creditor ſhould not 
align to him on payment. Under damage, 
is not comprehended the loſs ſuſtained by the 
cautioner through his own fault, e. g. in ſuſ- 
pending the debr without good grounds, or in 
allowing diligence to proceed upon it againſt 
his eſtate. As relief againſt the debtor is im- 
plied in fidejuſſory obligations, the cautioner, 
where ſuch relief is cut off, is no longer bound: 
Hence, the defence of preſcription frees the 
cautioner, as well as the principal debtor, F. 
19. Dec. 1695, Doul: Thus likewiſe, a cauti- 
oner is not bound, tho” the creditor ſhould of- 
ter to prove by his oath, that he heard the deb- 
tor acknowledge the debt; becauſe, as ſuch 
oath could not prove againſt the debtor, the 
cautioner, if he were obliged to depoſe, would 
pay without relief. Dalr. 17. 
in what 26. But, 1. Where the cautionry is interpo- 
caſes, a fed to an obligation merely natural, the relief is 
fund reſtricted to the ſums that have really turned to 
$ NO re- . 
liefagainſt the debtor's profit. 2. A cautioner, who pays 
thedebtor. without citing the debtor, loſes his relief, in 
ſo far as the debtor had a relevant defence 
againſt the debt, in whole or in part, 19. Dec. 
At what 1632, Maxwel. Relief is not competent to 
| Ew”: the cautioner, till he either pays the debt, or 
compe- is diſtreſſed for it; except, 1. Where the debt- 
tent, or is expreſsly bound, to deliver to the cau- 
| tioner 
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tioner his obligation cancelled, againſt a da 
certain, and has failed; or 2. Where the debtor is 
vergens ad inopiam ; in which caſe, the cauti- 
oner may, by proper diligence, ſecure the deb- 
tor's funds for his own relief, even before pay- 
ment or diſtreſs, 


27. Mutual relief was not competent a- Matval re- 
mong the cautioners themſelves, by the Ro- lief aug 
man law; for their obligations being ſeparate, co-calths 


and having no mutual connection, payment, 

made by any one of them to the creditor, EX= 
tinguiſhed the obligation, unleſs the cautioner 
who paid, had got a ceſſion or aſſignment from 
the creditor, which he was intitled to demand, 

by the beneficium cedendarum actionum: But, 
by our law, a right of relief is competent de 


jure to the cautioner who pays, againtt his co- 


cautioners, without either aſſignation, or even 
any clauſe of mutual relief in the bond; unleſs 
where the cautioner appears to have renounced 
it. In conſequence of this implied relief, a 
creditor, if he ſhall grant a diſcharge to any 
one of the cautioners, mult, in demanding the 
debt from the others, deduct that part, as to 
which he has cut off their relief, by that diſ- 
charge. Where a cautioner in a bond, ſigns a 
bond of corroboration, as a principal obligant 
with the proper debtor, and with them a new 
cautioner, the cautioner in the new bond is in- 
titled to a total relief againſt the firit cautioner, 
at whoſe deſire he is preſumed to be bound, 10. 
July 1745, Mirrie. And this total relief a- 
gainſt the firſt cautioner ſeems equitable, tho 
he ſhould not be a party to the bond of corro- 
boration ; for a corroborative ſecurity, in which 
he has no concern, ought not to advantage 

him 


Oners. 


Relief 
compe- 
tent to 
Cau.1Gaers 
in a Cor» , 
robora- 
tion. 
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him, by throwing part of his cautionry obli- 
gation upon another, Daly. 38. 60, 
adicial 28. Cautionry is alſo judicial, as in a ſuſ- 
Eaudaury. penſion. Cautioners ot this kind got free, f 
either the charger or ſuſpender died before dit- 
culling the fu denon, till Add. S. 29. Fan. 
Cautioners 15 50: And even after that act, their obliga- 
in a ſuſ· tion ceaſed, if the decree ſuſpended had been 
penſion. turned into a libel, i. e. ſuſtained only as a li- 
bel through any informality; tho' the ſuſpend- 
er ſhould have been at lait condemned in 
payment. This was altered by Act. S. 27. 
Dec. 1709; but it is ſuthcient, at this day, to 
looſe the cautioner, that when he became 
bound, the ſuſpender had good reaſon to ſuſ- 
pend, e. g. if the charger had at that period 
no title, or had not then performed his 
tho' theſe grounds of ſuſpenſion ſhould be at- 
rerwards taken off, The clerk to the bills, 
whoſe duty it is to receive none but ſolvent cau- 
tioners, uſually demanded for his ſecurity, 
an atteſtation by one of a known character, of 
the ſolvency of the cautioner offered ; Theſe at- 
teſters muſt, by the laſt quoted act of ſederunt, 
bind themſelves as cautioners for the cautioner 
in the ſuſpenſion, and ſo are liable /ub/tdiarie 
Cautioners in their order, after he is diſcuſſed. In all mari- 
Judicio ſili time cauſes, where the parties are frequently fo- 
0 2740 reigners, the defender muſt give caution, judicio 
a iti et judicatum ſolvi: Such cautioner gets 
free by the death of the defender before ſen- 
tence, 20. Zan. 1680, Hedge; but he coi- 
tinues bound, tho' the cauſe ſhould be carried 
from the Admiral to the court of Seſſion, 16. 
Nov. 1636, Stuart. This ſort of caution is 
only to be exacted, in cauſes ſtrictly maritime, 
New Coll. 123. 
29, It 
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29. It happens frequently, that a creditor Correi de- 
takes two or more obligants bound to him, all Send. 


as principal debtors, without fide-juſhon. Where 
they are ſo bound, for the performance of facts, 
that are in themſelves indiviſible, they are li- 
able, each for the whole, or /anguli in ſolidum, 
Dirl. 166, But, if the obligation be for a 
ſum of money, they are only liable pro rata ; 
unleſs, 1. Where they are in expreſs words 
bound conjunctly and ſeverally; or 2. In the 
caſe of vills or promiſſory notes, 13. Nov. 
1746, Eliot. One of ſeveral obligants of this 
ſort, who pays the whole debt, or tulfils the 
obligation, is intitled to a proportional relief a- 
gainſt the reſt; in ſuch manner, that the loſs 
muſt, in every caſe, fall equally upon all the 
ſolvent obligants. 

30. Obligations for ſums of money, are fre- 
quently accompanied with an obligation for 
the annualrent or intereſt thereof. Intereſt (u- 
ſurae) is the profit due, by the debtor of a ſum 
of money, to the creditor, for the uſe of it. 
The canon law conſidered the taking of inter- 
eſt as unlawful, becauſe money yields no natu- 
ral fruits; but the law of Moſes allowed it to 
be exacted from ſtrangers, Lev. xxv. 36.— 
Deut. xxiii. 19. 20.3 and all the reformed na- 
tions of Europe have found it neceſſary, after 
the example of the Romans, to authoriſe it at 
certain rates fixed by ſtature. Soon after the 
reformation, our legal intereſt was fixed at the 
rate of ten per cent. per annum, 1587, c. 52.3 
from which time, it has been gradually redu- 
ced, till, at laſt, by 12. An. Stat. 2. c. 16. 
it was brought to five per cent. and has con- 
tinued at that rate ever ſince. 


31. In- 
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Intereſt 31. Intereſt is due, either by law, or by 


due by paction. It is due by law, either from the 


law. force of ſtatute, under which may be included 


acts of ſederunt, or from the nature of the tranſa- 
Intereſt ction. Bills of exchange, 1681, c. 20. and in- 
upon bills. and bills, 1696, c. 36. tho? they ſhould not be 
proteſted, K. 15, carry intereſt from their date 
in caſe of not acceptance; or from the day of 
their falling due, in caſe of acceptance and not 
payment. Where a bill is accepted, which 
bears no term of payment, or which is payable 
on demand, no intereſt is due till demand be 
made of the ſum, the legal voucher of which 
| is a notorial proteſt. By 1621, c. 20. intereſt 
. . is due, by a debtor after denunciation, for all 
1 the ſums contained in the diligence, even for 
Upon ſums that part which is made up of intereſt. Sums, 
paid by paid by cautioners on diſtreſs, carry intereſt, 
ons” wi by Act. S. 1. Feb. 1610, (ſee Spot}. Pr. h. 34.) 
iſtreſſed. "uh a 
not only as to the principal ſum in the obli- 
gation; but as to the intereſt paid by the cau- 


tioner. It was found to be ſufficient diſtreſs, 


that the obligation was regiſtred, tho' no 
charge of horning had been uſed thereupon 
againſt the cautioner, 24. Jan. 1627, Hauch- 
intereſt 70%. Factors named by the court of Seſſion are 


due by fa- liable for intereſt, by a ſpecial act of ſederunt; 


drs. ſee, 2. 18. 23. 
Incereſt of 3 2. It ariſes ex lege, or from the nature of 
the price the tranſaction, that a purchaſer in a fale is li- 
#lands. able in intereſt for the price of the lands bought 
from the term of his entry, tho' the price 
ſhould be arreſted in his hands, 17. Feb. 1624, 
Dury, or tho the ſeller ſhould not be able to 
Jeliver to him a ſufficient progreſs, or title ta 
the 
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the lands, 28. Fan. 1663, L. Balnagown; for 
no purchaſer can in equity enjoy the fruits of 
the lands, while at the ſame time; he retains 
the intereſt of the price: But lawful conſigna- 
tion of the price, made by a purchaſer, upon 
the refuſal of the perſons having right to receive 
ir, {tops the currency of intereſt. Where one 
intermeddles with money belonging to another 
which carries intereſt, he ought to reſtore it 
cum omni obventione et cauſa, and is there- 
fore liable in the intereſt of it, as being truly 
an acceſſory of the ſubject itſelf, 22. Dec. 1710, 
L. Drum, — 18. Feb. 1736, Erſkine. It is al 
{o from the nature of the tranſaction, that inte- 
reſt is in certain caſes allowed to merchants or 
others, in name of damages, 13. Jan. 1737, 
Aubray; or ex mora, New Coll. 42. And the 
obligation upon tutors, to employ the umm? 
pupillares upon intereſt after certain periods, 
I. 7. 12. may be derived from the ſame ſource. 
33. Intereſt is due by expreſs paction, where 
there is a clauſe in a bond or obligation, by 
which money is made to carry intereſt. An ob- 
ligation 1s not lawful, where it is agreed on, that. 
the yearly intereſt of the ſum lent, if it ſhould 
not be paid punctually as it falls due, ſhall be ac- 
cumulated into a principal ſum bearing intereſt; 
but an obligation may be lawfully granted, not 
only for the ſum truly lent, but for the intereſt 
to the day at which the obligation is made pay- 
able, 1621, c. 28. whereby the intermediate in- 
tereſt is accumulated into a principal ſum, from 
the term of payment: Intereſt may be alſo due 
by implied paction: Thus, where intereſt upon 
a debt is, by a letter, promiſed for time paſt, ſuch 
promiſe 
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promiſe implies a paction for intereſt, as long 
as the debt remains unpaid; thus alſo, the uſe 
of payment of intereſt preſumes a paction, Dirl. 
408.; and, when intereſt is expreſſed for one 
term, it is preſumed to be bargained for, till 
payment, 13. Zan. 1669, Hume. 
General 34. The ſubject-matter of all obligations 
pet conſiſts either of things, or of facts. Things 
of obliga- , 
tion. exempted from commerce cannot be the ſub- 
ject of obligation, 2. 1. 2. et ſeq. One can- 
Impoſſible not be obliged to the performance of a fact 
— naturally impoſſible; nor of a fact in itſelf im- 
moral, for that is alſo, in the judgment of 
law, impollible, /. 15. de cond. inſt. Bargains, 
relating to the ſucceſſion of a perſon, yet alive, 
were reprobated by the Roman law, as contra 
bonos mores, J. 61. de V. O.; but are allowed 
by our practice, F. 29. July 1708, Rag. Since 
impoſſible obligations are null, no penalty or 
damage can be incurred for nom performance; 
but it is otherwiſe, if the fact be in itſelf poſ- 
ſible, tho' not in the debtor's power; in which 
caſe the rule obtains, locum fadti impraeſtabilis 
ſubit damnum et intereſſe. 
Obligati- 35. An obligation, to which a condition is 
x adjected, either naturally or morally impoſlible, 
conditions is in the general caſe null; for the parties are 
are adje&- preſumed, not to have been ſerious. But ſuch 
ed, either obligation is valid, and the condition thercof 
ae held pro non ſcripta, 1. In teſtaments, 2. In 
ible | 
” __ obligations, to the performance of which, the 
granter lies under a natural tic, as in bonds of 
proviſion to a child, Where an obligation is 
granted under a condition, Jawful but unta- 
Or unfa- Vourable, e. g. that the creditor ſhall not mar- 


»ourable, ry without the conſent of certain friends, no 
MOre 
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more weight is given to the condition than the 
judge thinks reaſonable, whether the obligant 
lay under a natural tie to oblige himſelf, F. 
20. July 1688, Pringle, or not, Hume, March 
1682, Ford. A condition, which is in ſome 
degree in the power of the creditor himſelf, is 
held as fulfilled, if he has done all he could to 
fulfil it, J. 11. de cond. inſt. Implement or per- 
formance cannot be demanded in a mutual con- 
tract, by that party who himſelf declines, or 
cannot fulfill the counterpart ; thus, a hutband 
becoming bankrupt cannot demand, nor can any 
of his creditors affect the wite's tocher, till her 
proviſions contained in the marriage articles be 
ſecured to her, 9. Zune 1738. cred. of /at- 
ſon. 

36. Donation, ſo long as the ſubject is not de- 
livered to the donee, may be juſtly ranked a- 
mong obligations; and it is that obligation, 
which ariſes from the mere good will and libe- 
rality of the granter. Donations imply no war- 
randice, but from the future facts of the donor. 
They are hardly revokable by our law for ingra- 


titude, tho? it thould be of the groſſeſt kind: 


Thoſe betwixt man and wife are revokable by 
the donor, even after the death of the donee ; 
but remuneratory grants, not being truly dona- 
tions, cannot be ſo revoked, 1. 6. 18. That 
ſpecial ſort of donation, which is conſtituted 
verbally, is called a promiſe, 3. 2. 1. The Ro- 
man law intitled all donors to the beneficium 
competentiae in virtue of which, they might re- 
tain ſuch part of the donation, as was neceſſary 
for their own ſubſiſtence. Our law allows this 
benefit to fathers, with reſpect to the provi- 
ons granted to their children, 21. Feb. 1745, 

Rr Buntin; 
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Buntin ; and to grandfathers, which is a natu- 
ral conſequence of children's obligation to ali- 
ment their indigent parents; but to no colla- 
|  teral relation, not even to brothers. 
—_—_ 37. Donations, made in contemplation of 
mOortis . 

cauſa, death, or mortis cauſa, are of the nature of le- 
gacies, and like them revokable: Conſequently, 
not being effectual in the granter's life, they 
cannot compete with any of his creditors ; not 
even with thoſe whofe debts were contracted 
after the donation. They are underſtood to 
be given from a perſonal regard to the donee, 
and therefore fall by his predeceaſe. No deed, 
after delivery, is to be preſumed a donatio mor- 
tis cauſa; tor revocation is excluded by delive- 
Donation 38. Deeds are not prefumed, in dubio, to be 
y not pre- donations. Hence, a dced by a debtor to his 

umed in , k | i 
dubio. Creditor, if donation be not expreſſed, is pre- 
ſumed to be granted in ſecurity or fatisfaction 
of the debt; but bonds of proviſion to chil- 
dren are, from the preſumption of paternal at- 
fection, conſtrued to be intended as an addi- 
tional patrimony: Yet a tocher, given to a 
daughter in her marriage- contract, is preſumed 
to be in ſatisfaction of all former bonds and 
debts, P. Falc. 107.; becaufe marriage con- 
tracts uſually contain the whole proviſions 
In what jn favour of the bride. One who aliments 
— a perſon that is come of age, without an ex- 
preſumed Preſs paction for board, is preſumed to have 
a dona - entertained him as a friend, unleſs in the caſe 
tion. of thoſe who earn their living, by the em 
tertainment or board of ſtrangers, Br. 106.: 
But alimony given to minors, who cannot bar- 
gain for themſelves, is not accounted a donati- 
on; except either where it is preſumed 5 
che 
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the near relation of the perſon alimenting, that 
it was given ex fietate; or where the minor 
had a father or curators, with whom a bargain 
might have been made, 21. Zuly 1665, L. 
Ludgquhairn,—11. June 1680, Gordon contra 


Leſly. 


Tit. 4. Of the Diſſolution or Extinction of 


Obligations, 


or implement, conſent, compenſation, 
novation and confuſion. 1. By ſpecifical per- 
formance : Thus, an obligation for a ſum of 
money 1s extinguiſhed by payment. The cre- 
ditor is not obliged to accept of payment by 
parts, unleſs where the ſum is payable by dit- 
terent diviſions, If a debtor in two or more 
ſeparate bonds to the ſame creditor, had made 
an indefinite payment, without aſcribing it, at 
the time, to any one of the obligations, the 
payment was, by the Roman law, to be applicd 
by the creditor, as the debtor himſelf would 
have done, J. 1. de ſolut.; and conſequently, 
to that debt which bore hardeſt upon him, or 
to which a penalty was adjected, J. 3. 4. 5. eod. 
t. By our law, which ſhews a more equal 
regard to the intereſts of the creditor and deb- 
tor, indefinite payments are applied, firſt, to 
intereſt or to ſums not bearing intereſt, X. 5. 
2. To the ſums that are leaſt ſecured, if the deb- 
tor thereby incurs no rigorous penalty, Jan. 


1744, Paterſcn. But, 3. If this application 
be penal on the debtor, e. g. by ſuffering the 


legal 
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legal of an adjudication to expire, the payment 
will be ſo applied as to fave the debtor from 
that forfeiture. Where one of the debts is 
ſecured by a cautioner, the other not ; the ap- 
plication is to be ſo made, caeteris paribus, 
that both creditor and cautioner may have e- 
qual juſtice done to them, K. 58. 

2, Payment made by the debtor upon a 
miſtake in fact, to one whom he believed, up- 
on probable grounds, to have the right of recei- 
ving payment, extinguiſhes the obligation; e. 
g. payment to one who had been the creditor's 
factor, but whoſe factory was recalled, without 
intimation to the debtor ; or payment of rent by 
a tenant, to the landlord from whom he had the 
leaſe, tho? ſuch landlord has been, before the 
payment, diveſted in favour of a ſingular ſucceſ- 
for: But payment made to one, to whom the 
law denies the power of receiving it, has not 
this effect; as if a debtor, ſeized by letters of 
caption, ſhould make payment to the meſſenger; 
for ignorantia juris neminem excuſat. & In all 
debts, the debtor, if he be not interpelled, 
may fafely pay before the term, except in 
tack-duties or feu-duties, the payment whereot, 
before the terms at which they are made pay- 
able, is conſtrued to be colluſive, in a queſtion 
with the creditor of the landlord or ſuperior, 
28. Feb. 1628, L. Lauchope. Payment is 
in dubio preſumed, by the voucher of the debt 
being in the hands of the debtor; chirogra- 
phum, apud debitoremr epertum, praeſumitur 
ſolutum. 

3. Obligations are extinguiſhable by the 
conſent of the creditor, who, without full im- 
plement, or even any implement, may re- 

nounce 
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nounce the right conſtituted in his own favour. Extinction 
Tho! a diſcharge or acquittance, granted by one of obliga- 
whom the debtor bona fide took for the cre- \\v" — 
ditor, but who was not, extinguiſhes the ob- ene 
ſigation, if the ſatisfaction made by the debtor feat. 
was real; yet where it is imaginary, the diſ- 

charge will not ſcreen him from paying to the 

true creditor, the debt that he had made no 

prior ſatisfa&tion tor, arg. 14. Dec. 1661, 

Humes. In all debts which are conſtituted by Piſchar- 
writing, the extinction, whether it be by ſpe- ges of 
cifical performance, or bare conſent, muſt be written 
proved, either by the oath of the creditor, or — 
by a diſcharge in writing; and the ſame ſolem- be in 
nities which law requires in the obligation, are writing. 
neceſſary in the diſcharge: But, where pay- But the 
ment is made, not by the debtor himſelf, but creditor's 
by the creditor's intromiſſion with the rents of poor > 
the debtor's eſtate, or by delivery to him of rents may 
goods in name of the debtor, ſuch delivery or be proved 
intromiſſion, being faiti, may be proved by by wit- 
witnefles, tho” the debt ſhould have been not neſſes. 
only conſtituted by writing, but made real on 

the debtor's lands bs adjudication, 

4. A diſcharge, tho' it ſhould be general, General 
of all that the granter can demand, extends not diſchar- 
to debts of an uncommon kind, which are not 5* 
preſumed to have bcen under the granter's eye; 
as obligations of warrandice not yet incurred, 
or of relief of debts not yet paid to the creditor, 

23. Jan. 1678, Campbell, or for performing ſpe- 
cial facts, 19. Nov. 1680, Dalgerno. A gene- 
ral clauſe, ſubjoined to the diſcharge of a ſpecial 
debt, comprehends all debts of the ſame fort 
with that which is ſpecially diſcharged, tho' 
they ſhould be for greater ſums, 29. June 1705, - 
Chappel; but they do not extend to deb ts of 
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a different ſort, for the granter is preſumed not 
to have had theſe in view. This doctrine ap- 
plies alſo to general aſſignations. In annual 
Conſecu- payments, as of rents, feu-duties, intereſt, Gc. 
— three conſecutive diſcharges by the creditor, of 
three the yearly or termly duties, preſume the pay- 
terms du- ment of all preceedings. Two diſcharges by 
ties or in- the anceſtor, and the third by the heir, do not 
tere. infer this preſumption, if the heir was ig- 
norant of the anceſtor's diſcharges, Dalr. 21. : 
And diſcharges by an adminiſtrator, as a factor, 
tutor, &*c. preſume only the payment of all pre- 
ceeding duties, incurred during his admini- 
ſtration. This preſumption ariſes from re- 
peating the diſcharges thrice ſucceſſively; 
and ſo does not hold in the cafe of two diſchar- 
ges, tho* they ſhould include the duties of three 


Or more terms. 


Extinction 5. Where the ſame perſon is both creditor 


by tion. And debtor to another, the mutual obligations, 
pentanione if they are for equal ſums, are extinguiſhed, 
by compenſation ; if for unequal, ſtil] the leſſer 
obligation is extinguithed, and the greater di- 
miniſhed, as far as the concourſe of debt 

and credit gocs. Compenſation was not re- 

ceived with us, but by way of action, till 

1592, c. 141. which firſt admitted com- 
—_ penſation by way of exception. It had, by 
5% the jus novum of the Romans, its effect iþ/0 


ra te i /o 
ure by jure, I. ult. C. de compenſ.; and conſequently, 


dur law. was drawn back to the period of concourſe, and 


had its operation from the neceſſity of law, 
without regard to the intendment of parties; 
but the chief effects given to it by our law, be- 
gin from the period of pleading it in judgment. 
Hence, compenſation was not ſuſtained upon 
2 debt preſcribed at plcading it, tho' it was 

ſubſiſting 
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T ſubſiſting at the time of concourſe, X. 17.: . 
» Hence alſo, one was allowed to plead compen- 1 
ſation, on that debt of the two that was worſt 55 
. ſecured, tho” the firſt concourſe was made by | 1 
f the other, 15. Nov. 1738, Sir W. Maxwell: Net it „ 
« See alſo New Coll. 85. Yet we have, from e- _ _ | | 
/ quity, given this effect to compenſation, that of intereſt. 14 
t it ſtops the currency of intereſt on both ſides, bi. 
P downwards from the time of concourſe. HH 
: 6. To found compenſation, 1. Each of the Requiſites b 
) parties muſt be debtor and creditor at the ſame of com- bs. 
f time: A debtor therefore, cannot plead com- Penſation. 1% 
4 penſation againſt his creditor's aſſigney, upon a \Þ 
2 debt due by the cedent, which the perſon com- i 
) penſating had not acquired, till the aſſigney's | 
p right was compleated by intimation, Dirl. 3. 1 
0 2. Each of them muſt be debtor and creditor in 1 

his own right: Hence a tutor cannot compen- ö yt 
* ſate a debt properly due by himſelf, with a 11 
5 ſum for which he is creditor tutorio nomine. 18 
„ 3. The mutual debts muſt be of the fame qua- The debts 
l lity : Hence, a ſum of money cannot be com- muſt be 
= penſated with a quantity of corns ; becauſe, till ef the 
t the prices are fixed, at which the corns are to _— JEN. 
2 be converted into money, the two debts are in- * 
I commenſurable: hence alſo, a debt already pay- 
* able, on which the creditor may have imme- 
y diate execution, cannot, in ſtrictneſs, be com- 
0 penſated with a debt, the term of payment 
£ whereof is not yet come. By a ſimilar rule, 
d a moveable ſum cannot be compenſated with an 
'y heritable debt in the old form, bearing requi- 
5 ſition; becauſe, before requiſition, the eſtate 
4 burdened is debtor, more properly than thepro- 
t. prietor, 12. Nov. 1675, Hume. 
5 N + Laſtly, compenſation cannot be admit- , clear 

„where the mutual debts, are not clearly iy agcer- 
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aſcertained, either by a written obligation, the 
ſentence of a judge, or the oath of the party. 
Where this requires but a ſhort diſcuſſion, ſen- 
tence for the purſuer is delayed for ſome time, 
ex aequitate, that the detender may make good 
his ground of compenſation; according to the 
rule, quod ſtatim liquidari poteſt, pro jam li- 
guido habetur, 31. July 1707, Macdoual, 
Where a debt for fungibles is aſcertained in 
money, by the ſentence of a judge, the com- 
penſation can have no effect, tarther back than 
the liquidation, becauſe, before ſentence, the 
debts were incommenſurable: But, where a debt 
for a ſum of money is, in the courſe of a ſuit, 
conſtituted by the oath of the debtor, the com- 
penſation, after it is admitted by the judge, o- 
perates retro, in ſo far as concerns the curren- 
cy of intereſt, to the time that, by the parties 
acknowledgment, the debt became duc; for, 
in this caſe, the debtor's oath is not what cre- 
ates the debt, or makes it liquid; it only de- 
clares that ſuch a liquid ſum was truly due be- 
fore, 4. Dec. 1675, Vatſon. By the above 
quoted ſtatute 1592, compenſation cannot be 
offered after decree, either by way of ſuſpen- 
ſion or reduction; but if it is pleaded once and 
unjuſtly repelled, it may be again inſiſted on, 
either hy ſuſpenſion or reduction. Decrees in 
abſence are not decrees in the ſenſe of this act, 
whether they are pronounced by an inferior 


judge, 18. June 1662, E. Mariſhal, or even 


by the court of Seſſion, if they be afterwards 
turned into a libel; ſee 25. July 1676, 
Fright. 

8. The right of retention, which bears 2 


near reſemblance to compenſation, is chiefly 
competent 
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competent, where the mutual debts, not be- 
ing liquid, cannot be the ground of compen- 
ation; and it is ſometimes admitted ex aequi- 
tate, in liquid debts, where compenſation 1s 
excluded by ſtatute: Thus, tho' compenſation 


cannot be pleaded after decree, either againſt 


a creditor or his aſſigney, yet, it the original 
creditor ſhould become bankrupt, the debtor, 
even after decrec, may retain againit the aſſig- 
ney, till be gives ſecurity for ſatisfying the 
debtor's claim againſt the cedent, 18. Feb. 
1736, Maclarin. This right is frequently 
founded, in the expence diſburſed, or work 
employed on the ſubject retained, and fo ariſes 
from the mutual obligations incumbent on the 
parties; e. g. retention by a writer, of the wri- 
tings belonging to his chent, till payment of 
his account; or retention by a tradeſman, of a- 
ny piece of work, till payment of the ſum ex- 
pended on it, or the price of the workman- 
ſhip. But retention may be ſuſtained, tho” the 
debt due to him who claims it, does not ariſc 
from the nature of the obligation by which he 
is debtor: Thus, a factor on a land eſtate may 
retain the ſums levied by him in conſequence 
of his factory, not only till he be paid of the 
diſburſements made on occaſion of ſuch eſtate, 
but alſo till he be diſcharged from the ſeparate 
engagements he may have entered into, on his 
conſtituent's account; and that, notwithitand- 
ing any diligence that may be uſed by the cre- 
ditors of the conſtituent, to affect the ballance 
due by the factor to the common debtor, Nov. 
1729, Stark. 
9. Obligations are diſſolved by novation, 
whereby one obligation is changcd into another, 
| 85 without 
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without changing either the debtor or creditor, 
The firſt obligation being thereby extinguiſh- 
ed, the cautioners in it are Jooſed, and all its 
conſequences diſcharged; ſo that the debtor 
Novation remains bound, only by the laſt. As a credi- 
is not pre tor, to whom a right is once conſtituted, ought 


ſumed. not to loſe it by implication, novation is not ca- 


ſily preſumed, and the new obligation is con- 
{trucd to be merely as corroborative of the old; 
but, where the ſecond obligation expreſs] 
bears to be in ſatisfaction of the firſt, — 
words muſt neceſſarily be explained into no- 
Extinction vation, 6. Dec. 1632, Chiſholm. Where the 
by delega* creditor accepts of a new debtor, in place of 
Ow the former who is diſcharged, this method of 
extinction 1s called delegation. 
By confu - 19+ Obligations are extinguiſhed confuſtone, 
bo. where the debt and credit meet in the fame 
perſon, either by ſucceſſion or ſingular title, 
e. g. when the debtor ſucceeds to the creditor, 
or the creditor to the debtor, or a ſtranger to 
How far both, I. 21.5. 1. de liber. leg.; for one cannot 
a takes be debtor to himſclf. If he on whom the right 
Pen the Of the creditor devolves, was only liable as cau- 
right de- tioner, the acceſſory obligation is extinguiſhed, 
volves on becauſe the debtor and creditor therein, come 
the cautt- to be the ſame perſon; but the principal 
Oner. . . . . 
obligation againſt the proper debtor ſubſiſts: 
And, by the ſame reaſon, tho” it be true that 
an heir is liable, in ſuo ordine, for his ancel- 
tor's moveable debts ; yet a moveable debt, 
due to one who afterwards ſucceeds as hcir 
to the debtor, is not extinguiſhed confuſtone, 
but ſubſiſts againſt the executor, who is prima- 
rily liable in that ſort of debts, 3. 9. 28. Debts 
or adjudications purchaſed by an apparent heir, 
affecting 
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affecting the eſtate of the anceſtor, are not ex- It does not 0 
tinguiſhed confisſione; for the heir, while he is take place = 
not entered, does not repreſent the debtor, nor _ 4 5 
fill his 3 And tho' poſſeſſion upon ſuch 6 Ss 
rights, ſubjects him to a paſſive title, 3. 8. debtor's 1 
39, yet that ſtatutory penalty was enacted, apparent 14 
merely in favour of creditors, but does not beir- 1 


create a proper repreſentation, nor annul the 
diligences ſo acquired, which therefore are ef- 
fectual to ſingular ſucceſſors, K 102. If the 
ſucceſſion, from which the confuſto ariſes, hap- 
pens afterwards to be divided, fo as the debtor 
and creditor come again to be different perſons; 
the confuſio does not produce an extinction, 
but only a temporary ſuſpenſion of the debt, 
St. 1. 18. 9.: Hence an aſſignation in favour of 
an heir of tailzie and his heirs whatſoever, of 
a debt affecting the entailed eſtate, ſuſpends 
the debt, only during the life of ſuch heir; 
but. it may revive after his death, in the per- 
{on of his heir at law, againſt the heir of tailzie. 


3.4 * 
— - 


TiT. 5. Of Ajignations. 


T T Eritable rights, when they are cloathed _ 

with infeftment, are tranſmitted by diſpo- — "yp 
lition, which is a writing, containing Procurato- tea, either 
ry of reſignation and precept of ſeiſin; but thoſe by diſpoſi- 
which either require no ſeiſin, as ſervitudes, tion, 
patronages, reverſions, G. or on which 
ſeiſin has not actually followed (as to which, 
lee 2.7. 13.), and alſo all moveable rights, are 

tranſ- 


Or -lig- 
pation. 


What 
rights are 
not aſſign - 
able. 


Intimati- 
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tranſmiſſible by ſimple aſſignation. He who 
grants the aſſignation, is called the cedent, 
and he who receives it, the aſſigney or ceſſi- 
onary: If the aſſigney conveys his right to a 
third perſon, it is called a tranſlation; and if 
he aſſigns it back to the cedent, a retroceſſi- 
on. Certain rights are, from the uſes to which 
they are deſtined, incapable of tranſmiſſion, as 
alimentary rights: Others cannot be aſſigned by 
the perſon veſted in them, without ſpecial 
powers given to him, as tacks, (2. 6. 13.) re- 
verſions, (2. 8.4.) &c.: The tranſmiſſion of 
a third ſort, is not preſumed to be intended, 
without an expreſs conveyance; as of para- 
phernal goods, which are fo proper to the wife, 
that a general aſſignation by her to herhuſband, 
of all that did or ſhould belong to her at her 
deceaſe, does not comprehend them, Dec. 1733; 
Paton. A liferent right is, by its nature, in- 
capable of a proper tranſmiſſion; but its pro- 
fits may be aſſigned, while it ſubſiſts (2. 9. 
„ | 

2. Aſſignations muſt not only be delivered 


on of allig to the aſſigney, Harc. 113, but intimated by 


nations. 


him to the debtor. Intimations have been pro- 
bably firſt introduced, merely as an interpella- 
tion or prohibition to the debtor, that he ſhould 
not pay to the original creditor : But they came 
afterwards to be conſidered, as likewiſe neceſ- 
fary for compleating the conveyance, 22. Jan. 
1663, Wallace, in ſo much that in a compe- 
tition between two aſſignations, the laſt, if firſt 
intimated, is preferred. Hence, if we ſhall ſup- 
poſe a debt aſſigned to one who has neglect- 
ed to intimate his right during the cedent's 
lite, any perſon who ſhall upon the cedent's 

5 death 
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death confirm the debt aſſigned, as executor- 
creditor to the deceaſed, is preferable to ſuch 
aſſigney. 

3. Tho' regularly, intimation to the debtor ere 
is made by an inſtrument, taken in the hands — ar e 
of a notary, by the aſſigney or his procurator; jent to in- 
yet the law admits equipollencies, where the timation. 
notice of the aſſignment given to the debtor, 
is equally ſtrong. Thus, a charge upon letters 
of horning at the aſligney's inſtance, or a ſuit Proceſs or 
brought by him againſt the debtor ; ſupplies charge b 
the want of intimation ; theſe being judicial acts, the allig- 
which expoſe the conveyance to the eyes, both * 1 
of the judge, and of the debtor; or the debtor's 
promiſe of payment by writing to the aſſigney, 
becauſe that is in effect a corroborating of the 
original debt. The aſſigney's poſſeſſion of the poſſeſſion 
right, by entering into payment of the rents or by the aſ- 
intereſt, is alſo equal to an intimation; for it im- ſigney. 
ports, not only notice to the debtor, but his 
actual compliance: Thus, an aſſignation of a tack, 
or of the rents and profits of lands, is perfected 
by the aſſigney's poſſeſſing the ground, or levy- 
ing the rents; and the aſſignation of a bond, by 
the debtor's payment of intereſt to the aſſigney. 
Aſlignations to aſſignable reverſions, are com- Regiſtra- 
pleated by their regiſtration in the regiſter of tion of re- 
reverſions, which was inſtituted for the ſpecial verſions in 
purpoſe of publiſhing ſuch rights with their con- —_— 
veyances, 5. Dec. 1665, Beg; but the regiſ- ah: 
tration of aſſignments of perſonal rights, as 
bonds, contracts, Cc. does not ſupply the 
want of intimation; becauſe as to theſe, our 
records were not intended for publication, but 
merely for conſervation and diligence. The 
debtor's private knowledge of the aſſignment, 

is 
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is not ſuſtained as intimation, 14. March 16 26, 

L. Heſteraw, ſince it imports, neither publica- 

tion nor poſſeſſion, on the part of the aſſigney. 

4. Certain conveyances need no intimation, 

In what 1. Indorſations of bills of exchange; for theſe 
4 are not to be fettered with forms, introduced by 
not neceſ. the laws of particular ſtates. 2. Bank- notes are 
fary. fully conveyed by the bare delivery of them; 
for as they are payable to the bearer, their 
property mult paſs with their poſſeſſion. 3. 
Judicial Adjudication which is a judicial conveyance, 
and legal and marriage which is a legal one, carry the full 
convey" right of the ſubjects thereby conveyed, without 


% 


he is therefore in tuto to pay to the wife, or to 
the original creditor in the debt adjudged, till 
the marriage, or adjudication, be notified to 
him. Aſſignments of moveable ſubjects, tho 
they be intimated, if they are made retenta poſ- 
ſeſſione, (the cedent retaining the poſleſſion) 
cannot hurt the cedent's creditors; for ſuch 
rights are preſumed, in all queſtions with cre- 
ditors, to be colluſive, and granted in truſt for 

the cedent himſelf. 
5. An aſſignation carries to the aſſigney, the 
Effects of whole right of the ſubject conveyed, as it 
_ was in the cedent; and conſequently, he may 
uuſe diligence, either in his cedent's name, while 
he is alive, or in his own; But letters of dili- 
gence, which have been iſſued in name of the 
cedent, cannot be executed by the meſſenger, 
in the aſſigney's name; for meſſengers have no 
power to judge of the import of tranſmiſſions, 
and are confined in their executions, to the ol 
0 
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of the letters, 11. June 1745, Stuart. Where a 
right is aſſigned ſimply in truſt, the nature of 
the truſt muſt determine the effects of the con- 
veyance: If it is intended that the truſtee ſhall 
have full power over the ſubject, he may uſe all 
acts of property; but if it is granted for a ſpecial 
purpoſe, e. g. to do diligence, the powers of 
the cruitee, tho” not limited in the right, ought 
to go no farther, 

6. After an aſſignation is intimated, the debt- The ce- 
or cannot prove payment, or compenſation, by dents 
the oath of the cedent, who has no longer any — 
intereſt in the debt; unleſs the matter has been te agig- 
made litigious by an action commenced prior to ney. 
the intimation: But the debtor may refer to the 
oath of the aſſigney, who is in the right of the 
debt, that the aſſignment was gratuitous, or in 
truſt for the cedent; either of which being pro- 
ved, the oath of the cedent will affect the aſ- 
ſigney. It the aſſignation be in part onerous, Irthe af- 
and in part gratuitous, the cedent's oath is good ſignation 
againſt the aſſigney, only in ſo far as his right be one- 
is gratuitous, 25. Feb. 1679, Steil. All de- e. 
fences competent againſt the original creditor 
in a moveable debt, which can be proved other- 
wiſe than by his oath, continue relevant againſt 
even an onerous aſſigney; whoſe right can be 
no better than that of his author, and muſt 
therefore remain affected, with all the burdens 
which attended it in the author's perſon. Sec 
this queſtion diſcuſſed in the caſe of mutual 
contracts, St. 1. 10. 16. and in the caſe of per- 


tonal rights of lands, St. 3. 1. 21. 


Nr. 
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Tir. 6. Of Arreſiments and poindings. 


HE diligences, whereby a creditor may 
[ affect his debtor's moveable ſubjects, are 
Arreſt- arreſtment and poinding. By arreſtment is 
ment. ſometimes meant, the ſecuring of a criminals 
perſon till trial, 1487, c. 99.; but, as it is 
underitood in the rubric of this title, it is the 
order of a judge, by which, he who is debtor 
in a moveable obligation to the arreſter's debtor, 
is prohibited to make payment or delivery, till 
the debt due to the arreſter be paid or ſecured. 
Common The arreſter's debtor is uſually called the com- 
debtor. mon debtor, becauſe, where there are two or 
more competing creditors, he is debtor to all of 
them. The perſon in whoſe hands the dili- 

gence is uſed, is ſtyled the arreſtec. 
Thewar- 2. Arreſtment may be laid on, by the au- 
rant of ar- thority, either of the ſupreme court, or of an 
reſtment. inferior judge. In the firſt caſe, it procceds, 
either upon ſpecial letters of arreſtment, or on 
a warrant contained in letters of horning; and 
it muſt be executed by a meſſenger. The war- 
rants, granted by interior judges, are called pre- 
cepts of arreſtment, and they are execured by 
In whoſe the officer proper to the. court. Where the 


—_ debtor to the common debtor is a pupil, arreſt- 
ay 


uſed, ment is properly uſed in the hands of the tu- 
tor, as the pupil's adminiſtrator : This doctrine 
WE 


cannot found an action of ſurthcoming with- 
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may perhaps extend to other general admini- 
ſtrators, as Commiſſioners, c.: But arreſt- 
ment, uſed in the hands of a factor or ſteward, 


out calling the conſtituent, 18. Jan. 1709, 
Donaldſon. Where the debtor to the common 
debtor is a corporation, arreſtment muſt be u- 
{ed in the hands of the directors or treafurer, 
who repreſent the whole body, 10. Fan. 1739, 
creditors of Menzies. Arreitment, when it is 
uſed in the hands of the debtor himſelf, is in- 
ept; for that diligence is intended only as a 
reſtraint upon third parties. 

3. All debts, in which one is perſonally Upon 
bound, tho” they ſhould be heritably ſecured, whatdebts 
are grounds, upon which the creditor may ar- it may 
reſt the moveable eſtate belonging to his debt- Proceed. 
or; for every creditor, whatever the nature 
of his debt may be ought to have the whole 
of his debtor's eſtate ſubject to his diligence. 9 
Arreſtment may proceed on a debt, the term 
of payment whereof is not yet come, in caſe 
the debtor be vergens ad inopiam, ſee 16. July 
1678, Lord Pitmedden. If a debt be not yet — F 
conſtituted by decree or regiſtration, the cre- — 
ditor may raiſe and execute a ſummons againſt ence. 
his debtor for payment,on which pending action 
arreſtment may be uſed, (in the ſame manner 
as inhibition, 2. 11. 3. which is called arreſt- 
ment upon a dependence. If one's ground of 
credit be for the performance of a fact, or it 
his depending proceſs be merely declaratory, 
without a concluſion of payment or delivery, 
ſuch claims are not admitted to be ſufficient 
grounds for arreſtment, Dalr. 33.—26, Feb. 

1712, Roſs. | 
; iff 4. Moveable 
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What 
debts are 
arreſtable. 


Neither 
bills nor 
future 
debts, 


Nor ali- 
mentary 
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arreſtable. 
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4: Moveable debts are the proper ſubje& of 


arreſtment; under which are comprehended 


conditional debts, and even depending claims. 
For leſſening the expence of diligence to credi- 
tors, all bonds which have not been made pro- 
perly heritable by ſeiſin, are declared arreſtable, 
by 1644, c. 41: revived by 1661, c. 51. : But 
this act is limited to contracts and obligations; 
and does not extend to adjudications, wadſets, 
or other perſonal rights of lands, which are not 
properly debts, 22. Feb. 1666. Lockhart. Cer- 
tain moveable debts are not arreſtable, 1. 
Debts due by bill, which paſs from hand to 
hand, as bags of money. 2. Future debts ; for 
tho? inhibition extends to adquirenda as well as 
adquiſita (2. 11. 4. ), yet arreſt ment is limi- 
ted, by its warrant, to the debt due at the time 
of ſerving it againſt the arreſtee. Hence, an 
arreſtinent of rents or intereſts carries only thoſe 
that have already either fallen due, or at leaſt 
become current: As for ſuch as had neither 
fallen due, nor become current at the date of 
the firſt arreſtment, a new arreſtment muſt be 
uſed, which may be done on the firſt warrant, 
Current rent, is that which has begun to run 
from the laſt term, but cannot be demanded till 
the next. Claims, depending on the iflue of a 
ſuit, are not conſidered as future debts ; for the 
ſentence, when pronounced, has a retroſpect to 
the period at which the claim was firſt founded, 
19. Dec. 1744, Wardrop. The like doctrine 
holds in conditional debts. 3. Alimentary debts 
are not arreſtable; for theſe are granted on 
perſonal conſiderations, and ſo are not com- 


municable to creditors, 19. Dec. 1738, cred. 


of Douglaſs ; but the paſt intereſt due u : 
uc 
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fuch debt, may be arreſted by the perfon who 


*has furniſhed the alimony. One cannot ſecure 


ais own effects to himſelf for his maintenance, 
ſo as they ſhall not be affectable by his credi- 
tors. Salaries annexcd to offices granted by the 
King, At. S. 11. June 1613, (lee Spoti/. Pr. 


þ.228.), and the fees of ſervants, are conſidered 


as alimentary funds; but the ſurplus fee, over 
and above what is neceſſary for the ſervant's per- 
ſonal uſes, may be arreſted, 9. Fuly 1668, Beg. 

5. In obligations which carry a yearly right 
to the creditor, if the obligation itſelf be arreſt- 
able, e. g. a moveable bond, or an heritable 
one not cloathed with ſeiſin, the principal 
ſum is carried by the arreſtment, as well as the 
paſt intereſt; and conſequently, all the future 
intereſts until payment, as acceſſory to the 
right itſelf: But in rights of lands, or in heri- 
table bonds perfected by ſeiſin, no more can be 
arreſted, than the rents or intereſts that had 
either fallen due, or become current, at laying 
on the arreſtment. In the ſame manner, the 
arreſtment of a bond due to a wife, uſed by a 
creditor of the huſband, carries only the paſt 
and current intereſt ; for the right jitſelf does 
not fall under the jus mariti, 19. Fan. 1739, 
cred. of Clunes. 

6. If, in contempt of the arreſtment, the 
arreſtec ſhall make payment of the ſum, or de- 
liver the goods arreſted, to the common debtor, 
he is not only liable criminally for breach of 
arreſtment, but he mult pay the debt again to 
the arreſter. Nay, in the caſe of arreſtment 
uſed at the market-croſs of Edinburgh, and pier 
and ſhore of Leith, againſt a perſon abroad up- 
on the public ſervice, payment, by the ar- 

reſtee 
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arreſtee to his creditor, after the date of the 
arreſtment, makes him liable in ſecond pay- 
ment to the arreſter; becauſe the arreſter had 
done all in his power to norify his diligence, 
F. 22. Fuly 1701, Blackwood. Arreitment 
is not merely prohibitory, as inhibitions are; 
but is a ſtep of diligence, which founds the uſer 
in a ſubſequent action, whereby the property of 
the ſubject arreſted, may be adjudged to him: 
Arreſt» It therefore does not, by our later practice, 
ment does fall by the death of the arreſtee, but conti- 
not fall by nues to ſubſiſt, as a foundation for an action of 
een furthcoming againſt his heir, while the ſubject 
reſtee's — ) 
death, arreſted remains in medio, 21. Dec. 1738, E. 
Aberdeen, Far leſs is arreſtment loſt, either by 
the death of the arreiter, or of the common 
debtor. 
Looſing of 7. Where arreſtment proceeds on a depend- 
arreſt- ing action, it may be looſed, by the common 
ment. debtor's giving ſecurity to the arreſter for his 
debt, in the event it ſhall be found due. By 
the ancient practice, the receiving of this cau- 
tion was committed entirely to the meſſenger, 
whoſe certificate that caution was given; et- 
fectually looſed the arreitment ; But all bonds 
of caution in looſings, are now to be received 
"TIER by the clerk to the bills, and recordcd in the 
not admit. books of Seſſion, 1617, c. 17. Arreſtment 
ted but on founded on decrces, or on regiſtred obligations, 
payment which, in the judgment of law are decrees, 
22 cannot be looſed, but upon payment or con- 
on, in | L | 
regiſtred ſignation; except, 1. Where the term of pay- 
obliga- ment of the debt is not yet come, or the con- 
tions. dition has not yet exiſted. 2. Where the arreſt- 


Excep- ment has proceeded on a regiſtred contract, in 


tions. which the debts or mutual obligations are not 
| 3 liquid, 


) 
f 
L 
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liquid, 3 1. July 1705, Macfarlan. 3. Where 


the decree is ſuſpended, or turned into a libel; 


for, till the ſuſpenſion be diſcuſſed, or the pend- 
ing action concluded, it cannot be known whe- 
ther any debt be truly due. A looſing takes 
off the aexus, which had been laid on the ſub- 


ject arreſted; ſo that the arreſtee may there- 


after pay ſafely to his creditor, and the caution- 
er is {ſubſtituted in place of the arreſtment, tor 
the arreſter's ſecurity : Yet the arreſter may, 
while the ſubzect continues with the arreſtee, 
purſue him in a furthcoming, notwithſtanding 
the looſing, 7. Feb. 1665, Graham. 

8. Arreitment is only an inchoated or be- 
gun diligence; to perfect it, there mutt be an 
action brought by the arreſter againſt the ar- 
reſtee, to make the debt or ſubject arreſted 
furthcoming. In this action, the common 
debtor mutt be called for his intereſt, that he 
may have an opportunity, of excepting to the 
lawfulneſs or extent of the debt, on which the 
diligence proceeded. Tho? an arreſtment can- 
not be executed without the territory of the 
judge who granted the precept, 1. 2. 1. yet 
one inferior judge is competent to a furthco- 
ming, upon an arreſtment laid on by the war- 
rant of another, St. 3. 1. 24.— 23. June 1710. 
Dalrymple. Before a forthcoming can be pur- 
ſued, the debt due by the common debtor to 
the arreſter, muſt be liquidated ; for the ar- 
reſter can be no farther intirled to the ſubject 
arreſted, than to the extent of the debt due to 
him by the common debtor. If the purſucr can- 
not prove the debt due by the arreſtce /cripto, 
he muſt refer it to his oath. Where the ſub- 
ject arreſted is a ſum of money, it is, by the 

| | decree 
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Decree of decree of furthcoming, directed to be paid to 
furthco- the purſuer towards ſatisfying his debt; where 
ming '* goods are arreſted, the judge ordains them to 
really an 8 : , 
aſſigna · be expoſed to ſale, and the price to be delivered 
tion, to the purſuer, 12. Nov. 1680, Stevenſons: 
| So that in either caſe, decrees of furthcomin 
are judicial aſſignations to the arreſter, of the 
{ubject arreſted. 
Arreſt- 9. In all competitions, regard is had to the 
mee dates, not of the grounds of debt, but of the 
by their diligences proceeding upon them, In the com- 
dates, Petition of arreſtments, the preference is go- 
verned by their dates, according to the priori- 
ty, even of hours, where it appears with any 
certainty, which is the firſt. But, as arreſt- 
Provided ment is but a begun diligence, therefore, if a 
the arreſt· prior arreſter ſhall neglect to inſiſt in an action 
er inſiſts in b . 
bis furth. Of furthcoming for ſuch a time as may be rea- 
coming. ſonably conſtrued into a deſertion of his begun 
diligence, he loſes that preference, which it 
was in his power to have obtained for himſelt, 
and the laſt arreſter is preferred: But, as de- 
reliction of diligence is not caſily preſumed, the 
diſtance of above two years, between the firſt 
arreſtment and the decree of furthcoming, was 
found, not to make ſuch a nora, as to intitle 
the poſterior arreſter to a preference, Jan. 
1724, Nairn. This rule of preference, accord- 
ing to the dates of the ſeveral arreſtments, 
holds, by our preſent practice, whether — 
have proceeded on a decree, or on a depend- 
ence; on debts not yet payable, or on debts 
already payable ; provided the pendency ſhall 
have been cloſed, or the debt have become pay- 
8 « 4 2 OE 
able, before the iſſue of the competition, 14. 
June 1710, Brody.,—X, 100. 
BIEN 10. In 
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10. In the competition of arreſtments with Rules of 
aſſignations, an aſſignation by the common debt- preference 
or, intimated before arreſtment, is preferable — 
to the arreſtment; for, by the intimated aſſig- and aſſig- 
nation, the debtor is fully diveſted, after which, neys. 
the ſubject cannot be arreſted as his. If the 
aſſignation is granted before arreſtment, but 
not intimated till after it, the arreſter is prefer- 
red; for arreſtment renders the ſubject litigi- 
ous, and ſo excludes every voluntary right of 
the debtor, either granted after the diligence, 
or not compleated till after it. From theſe 
rules, a third neceſſarily follows, that, if the in- 
timation and arreſtment are of equal dates, they 
are preferable pari paſſu ; unleſs the arreſter has 
deſerted his diligence, by neglecting for a rea- 
ſonable time to obtain a furthcoming. 

11. Poinding is that diligence affecting Poinding. 
moveable ſubjects, by which their property is 
carried directly to the creditor. Real poinding, 
which proceeds on real debts, or debita fundi, 
is treated of below, 4. 1. 3. Perſonal poinding its war. 
may have for its warrant, either letters of horn- rant. 
ing, containing a clauſe for poinding, and then 
it is executed by meſſengers; or precepts of 


poinding, granted by Sheriffs, Commiſſaries, 

| &c. which are executed by their proper offi- 

6 cers. No poinding can proceed, till a charge be a previ. 

; given to the debtor to pay or perform, and the ous charge 

; days thereof be expired, by 1669, c. 4. except Mult be 

? poindings againſt vaſſals for their feu-dutics, Sen, | 
: and poindings againft tenants for rent, pro- E, cept in | 
ceeding upon the landlord's own decree; in poinding: 1 
h which, the ancient cuſtom of poinding with- for feu- 1 
: out a previous charge continues, 18. Dec. duties or 1 


rents. 


1735, Macqueen. A debtor's goods may be 
1 poinded 
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Arreſt- poinded by one creditor, tho' they have been 
ment is no arreſted before, by another; for arreſtment be- 
our ane. ing but an imperfect diligence, leaves the right 
pos of the ſubject {till in the debtor, and ſo cannot 
hinder any creditor from uſing a more perfect 
diligence, which has the effect of carrying the 
property directly to himſelf. 


* Whatſub- 12. It is only goods belonging to the debtor, 


jets may that can be poinded. Anciently, the tenant's 
— poind- goods might be poinded for his landlord's debt, 
either real or perſonal, to the full extent of the 
debt, even tho” the tenant had not been in ar- 

rear of rent ; but now, of a long time, pro- 

bably from a favourable interpretation of act 

1469, c. 37. no poinding has procceded againſt 

a tenant, even to the leaſt extent, for his land- 

No lord's perſonal debt. No cattle pertaining to 
plough- the plough, nor inſtruments of tillage could, 
goods can by the Roman law, I. 7.8. C. quae res pign. 


"= * = obl. be poinded, nor can they by ours, in the 


time of time of labouring or tilling the ground; unleſs 
labour. where the debtor has no other goods that niay 
| be poinded, 1503, c. 98. By labouring time is 
underſtood, that time, in which that tenant, 

whole goods are to be poinded, is ploughing, 

tho' he ſhould have been earlier or later than 

his neighbours, 20. June 1712, Arnot; but 
ſummer-fallowing does not fall under the ct, 

22. Nov. 1628, Watſon. Tho' the ſtatute pro- 

hibites ſuch poinding, not only where the debtor 

has moveables, but even where he has lands that 

may be appraiſed, this laſt part of the alternative 

has gone into diſuſe, F. 7. Dec. 169 2, Turner. 

The form 123. In the execution of poinding, the debt- 
af poind- Or's goods muſt be appraiſed, firſt on the 
8 8 ground of the lands here they are laid hold 
on, 
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on, and a ſecond fime at the market-croſs of 


the juriſdiction, by the ſtared appraiſers thereof; 
or, if there are none, by perſons named by the 
meſſenger or other officer employed in the dili- 
gence. Next, the meſſenger muſt, after pub- 
lic intimation by three oyeſſes, declare the value 
of the goods according to ſecond appraiſement, 
and require the debtor to make payment of the 
debt, including intereſt and expences. If pay- 
ment ſhall be offered to the creditor, or in his 
abſence to his lawful attorney; or it, in caſe of 
refuſal by them, conſignation of the debt ſhall 
be made in the hands of the judge-ordinary or 
his clerk, the goods mult be left with the deb- 
tor; if not, the meſſenger ought to adjudge and 
deliver them over, at the appraiſed value, to the 
uſer of the diligence towards his payment: 
And the debtor is intitled to a copy oi the war- 
rant and executions, as a voucher that the debt 
is diſcharged in whole or in part, by the goods 
poinded. 

14. Miniſters may, by 1663, c. 21. poind 
for their ſtipends, upon one appraiſement on the 
ground of the lands; and landlords were always 
in uſe to poind fo, for their rents, Balfour, p. 
40. c. 10.—18. Dec. 1735, Macqueen. B 
the late juriſdiction act, 20. Geo. II. the ap- 
praiſement of the goods at the market-crols of 
the next royal borough, or even of the next 
head-borough of ſtewartry or regality, tho” 
theſe juriſdictions be aboliſhed, is declared as 
ſufficient, as if they were carried to the head- 
borough of the ſhire. Poinding, whether it be 
conſidered as a ſentence, or as the executi- 
on of a ſentence, muſt be proceeded in, between 

Uu ſun- 
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muſt be 
twice ap- 


praiſed. 
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and heri- 
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ſun-riſing and ſun-ſetting ; or at leaſt it muſt 
be finiſhed before the going off of day-light, 
| 11. Feb. 1675, Douglaſs; ſee F. 10. Nov. 
The pow- 1703, Gordon. The powers of the officer em- 
EY ew ployed in the execution of poindings, are not 
wars. 4 clearly defined by cuſtom, in the caſe of a third 
ing. party, claiming the property of the goods to 
be poinded. This is certain, that he may take 
the oath of the claimant, upon the veriry of his 
claim, and if from thence it ſhall appear that the 
claimant's title is colluſtve, he ought to pro- 
ceed in the diligence; but, if there remains 
the leaſt doubt, his fafeſt courſe is to deliver 
the goods to the claimant, and to expreſs in 
his execution, the reaſons why poinding did 

not proceed. 

15. As law has required certain ſolemnities 
in poinding, without which the property of the 
goods cannot be transferred to the creditor, 
therefore, if a meſſenger ſhould be interrupted 

Poinding before compleating the poinding, by any fata- 
not com- lity, or force not imputable to a co-creditor, ſuch 
pleated: incomplete poinding cannot hurt the diligence 
of that co-creditor: But where a poinding was 
forcibly {topped by the poſſeſſor of the goods, 
on pretence that they had been already arreſted 
in his hands by another, the poinding is con- 
ſidered as completed, in a queſtion with the 
prior arreſter, 13. Feb. 1736, Corry; probably 
from a preſumption, that the arreſter, whole 


Deforce. ;}jpence was uſed as a handle for {topping the 


ment of 


the mel. meſſenger, had been privy to the detorcement. 
ſenger, The perſon himſelf who ſtops a poinding via 
fucti, on groundleſs pretences, is liable, both 
criminally, in the pains of deforcement, 4. 4. 


34) 
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34, and civilly, in the value of the goods which 


might have been poinded by the creditor. 


TI T. 7. Of Preſcriptions. 


Reſcription, which is a method, both of e- 

{tablithing, and of extingniſhing property, 
is either poſitive or negative. Poſitive pre- 
ſeription is generally defined, as the Roman u- 
ſucapio, the acquiſition of property, (it ſhould 
rather be, when applied to our law, the ſecuring 
it againſt all further challenge) by the poſſeſ- 
ſor's continuing his poſſeſſion tor the time 
which law has declared ſufficient for that pur- 


Preſcripti- 
On. 


poſe: Negative, is the loſs or amiſſion of 4 


right, by neglecting to follow it forth, or uſe 
it, during the whole time limited by law. The 
doctrine of preſcription, which is, by ſome wri- 
ters, condemned as contrary to juſtice, has 
been introduced, that the claims of negligent 
creditors might not ſubſiſt for ever, that pro- 
perty might be at laſt fixed, and forgeries diſ- 
couraged, which the difficulty of detecl ing 
muſt have made exceeding frequent, it no length 
of time had limited the legal effect of writings. 
2. Poſitive preſcription was firſt introduced. 
into our law, by 1617, c. 12. which enacts, 
that whoever ſhall have poſſeſſed his lands, an- 
nualrents or other heritages, peaceably, in vir- 
tue of infeftments, for forty years continual- 
ly after their dates, ſhall not thereafter be diſ- 
quieted in his right, by any perſon pretending 
4 hetter title. Under Heritages are compre- 

| hended 


Poſitive 
preſcripti- 
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hended fairs or markets, and every other 
right that is fundo annexum, and capable of 
continual poſſeſſion, Continued poſſeſſion, if 
proved as tar back as the memory of man, pre- 
ſumes poſſeſſion upwards to the date of the in- 
teftment. The whole courſe of poſſeſſion mult, 
by the act, be founded on ſeiſins, and conſe- 
quently, no part thereof on the bare right of 
2pparency, 15. Feb. 1671, E. Argyll; but for- 
ty years poſſeſſion, without ſeiſin, is ſufficient 
in the preſcription of ſuch heritable rights as do 
not require ſeiſin. The poſſeſſion mult alſo be 
without any lawful interruption; i. e. it mutt 
neither be interrupted via fac nor via juris. 
The preſcription of ſubjects nor expreſſed in the 
infeftment, as part and pertinent of another 
ſubject, ſpecially expreſſed, has been explained, 
2. 6. 6, 

Its title. 3. The act requires, that the poſſeſſor pro- 
duce, as his title of preſcription, a charter of 
the lands, preceeding the forty ycars poſſcſſion, 
with the ſeiſin following on it; and, where 
there is no charter extant, ſeiſins, one or more, 
ſtanding together for forty years, and procced- 
ing either on retours, or precepts of clarè con- 
ſtat. This has given riſe to a reaſonable diſtin- 
ion obſerved in practice, between the pre- 

our ſeription of a ſingular ſucceſſor, and of an heir. 

— Singular ſucceſſors, muſt produce for their title 

muſt pro- Of preſcription, not only a ſeiſin, but its war- 

duce, both rant, as a charter, diſpoſition, Orc. either in 

1 their own perſon, or in that of their author ; 
But the production by an heir of ſeiſins, one or 

An heir 

need pro- more, ſtanding together for forty years, and 


duce oy proceeding on retours or precepts of clare con- 
leilins. tat, 


KC_ os —— es Od oo ds oe at 


9 


DP RIS 


1 


Tit. 7. Of Preſcriptions. 341 


ſtat, is ſufficient. The heir is not obliged ro 
produce the retours, or precepts, on which his 
ſeiſins procced, 9. Nov.17 39, Purdy; nor is the 
ſingular ſucteffor obliged to produce the ground 
of his charter, 1741, Ged; ſo that if the title 
of preſcription produced, be a fair deed and a 
ſuthcient title of property, the poſſeſſor is ſe- 
cure by the act, which admits no ground of 
challenge, but falſehood. A ſpecial ſtatute, for 
eſtabliſhing the poſitive preſcription in move- 
able rights, was not neceflary; for, ſince a 
title in writing is not requiſite for the acqui- 
ring of theſe, the negative preſcription, by 
which all right of action, for recovering their 
property, is cut off, effectually ſecures the 
poſſeſſor. 
4. The negative preſcription of obligations, 
by the lapſe of forty years, was introduced into 
our Jaw, long before the politive, by 1469, c. 
29.1474, c. 55. This preſcription is now 
amplified by the foreſaid act 1617, which has 
extended it to all actions competent upon heri- 
table bonds, reverſions and others whatſoever; 
unleſs where the reverſions are either incorpo- 
rated in the body of the wadſet-right, or regi- 
itred in the regiſter of reverſions ; And rever- 
ſions ſo incorporated, or regiſtred, are not only 
exempted from the negative preſcription, bur 
they are an efſectual bar againſt any perſon 
from pleading the poſitive, &. 92, 

5. A ſhorter negative preſcription is intro- 
duced by ſtatute, in certain rights and debts. 
Actions of ſpuilzie, ejcction, and others of that 


-. 


Negative 
preſcrip- 


tion. 


Shorter 
negative 
preſcrip- 
tions. 


nature, muſt be purſued within three years, at-preſerip- 
ter the commiſſion of the fact on which the a- tion of 


ction is founded, by 1579, c. 81. As in ſpuil-ſpuilzicand 


— ejection . 
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zies and ejections, the purſuer was intitled, in o- 
dium of violence, to a proof by his own oath in 
litem, and to the violent profits againſt the defen- 
der, that ſtatute meant only to limit theſe ſpe- 
cial privileges by a three years preſcription, 
without cutting off the right of action, where 
the claim is reſtricted to ſimple reſtitution, 16. 
March 1627, Hay. Under the general words, 
and others of that nature, are comprehended 
all actions, where the purſuer is admitted to 
| prove his libel, by his own oath in item. 
Preſcripti- 6. Servants fees, houſe-rents, men's ordi- 
on of fer. naries (i. e. money due for board), and mer- 
33 chants accounts, fall under the triennial preſcrip- 
rents, and tion, by 1579, c. 83. There is alſo a gene- 
merchants ral clauſe ſubjoined to this ſtatute, , of other the 
accounts. [ze debts, which includes alimentary debts, Br. 
MS. 25. July 1716, Hamilton, wages due to 
workmen, F. 21, Dec. 1692, Bayne, and ac- 
counts due to writers, agents or procurators, 
16. Dec. 1675, Somervel. Theſe debts may, 
by this act, be proved after the three years, ei- 
ther by the writing or oath of the defender; ſo 
The pe · that they preſcribe, only as to the mean of 
riod from proof by witnefles. In the, preſcription of 


hich , Fi. 
3 pre- houſe-rents, ſervants fees and alimony, each 
ſeriptions term's rent, fee or alimony, runs a {ſeparate 


come courſe of preſcription ; ſo that in an action for 
mence. theſe, the claim will be reſtricted, to the arrears 
incurred within the three years immediately 
before the citation, 12. Feb. 1680, Roſs,—1 4. 
Fan. 1737, Ferguſon: But in accounts, pre- 
{cription does not begin till the laſt article; tor 
a ſingle article cannot be called an account, 16. 
Dec. 1675, Somervel. The currency of an a- 
count, the firſt part of which was furniſhed tq 


2 perſon deceaſed, is preſerved, in _— 
| Wit 
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with the heir, by new furniſhings within the 
three years to that heir, becauſe heres 4ſt ea- 
dem perſona cum defuntto, 26. Feb. 1670, 
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Graham. Actions of removing mult alſo be 
purſued within three years after the warning, 
by 1579, c. 82. | 

7. Reductions of erroneous retours, and 
actions of error againſt the inqueſt, did pre- 
ſcribe, if not purſued, within three years after 
the ſervice, by 1494, c. 57.; which term is 
lengthened to twenty years, as to the reducti- 
on of retours, by 1617, c. 13. This laſt has 
the appearance of a declaratory ſtatute, as if the 
former had only meant to fave the inqueſt from 
roceſſes of error, and not to cut off the right of 
reduction, by the triennial preſcription; but it 
does both in expreſs words: And therefore the 
laſt act contains a ſpecial clauſe, that thoſe who 
had, before the date of it, acquired right to 
lands, from perſons retoured thereto, ſhall enjo 
their rights, as the law then ſtood. It ſtatutes 
in general, that all erroneous retours ſhall be 
free from challenge after twenty years; and 
lo is not to be confined, as Sir Geo. Mackenzie 
conjectures, in his obſervations upon it, to the 
competition of different kinds of heirs between 
themſelves, e. g. between an heir of line, and 
an heir of tailzie. 

8. Miniſters ſtipends and multures preſcribe 
in five years after they are due; and arrears of 
rent (or mails and duties) five years after the 
tenant's removing from the lands, by 1669, c. 
9.: But the ſaid debts may be thereafter pro- 


ved to be {till due, by the writing or oath of 


the debtor. Stipends due during a vacancy, 
tho” they are not included in the ſtrict letter 
Ot this act, have been found to fall under the 
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ſpirit of it, New Coll. 77; becauſe the favour 
of the debtor is equally ſtrong in both. As 
the preſcription of mails and duties was intro- 
duced in favour of poor tenants, that they might 
not ſuffer by neglecting to preſerve their diſ- 
charges, a proprietor of lands ſubject to a life- 
rent, who had obtained a leaſe of all the life- 
rented lands from the liferenter, is not intitled 


to plead it, 9. Dec. 1709, Murray; nor a 


tackſman of one's whole eſtate, who had, by 
the leaſe, a power of removing tenants, 20, 
July 1733, L. Carfin. By the ſame ſtatute, 
bargains concerning moveables, or ſums of mo- 
ney which are proveable by witneſſes, if not 
ſued upon within five years after the bargain, 
cannot be proved, but by writing or the oath 
of the debtor, as to which ſee 4.2. 5. 6. Un- 
der theſe, are included ſales, locations and all 
other conſenſual contracts, ro the conſtitution 
of which, writing is not neceſſary. By this 
act alſo, a quinquennial preſcription is eſtabliſh- 
ed in arreſt ments, whether on decrees or de- 
pending actions: The firſt preſcribe, in five 
years after uſing the arreſtment; and the laſt, 
in five years after ſentence is pronounced on the 
depending action. | 

9. No perſon binding for or with another, 
either as cautioner or co-principal, in a bond 
or contract for a ſum of money, continues 
bound after ſeven years from the date of the 
bond, provided he has cither a clauſe of relief 
in the bond, or a ſeparate bond of relief, intima- 
ted to the creditor, at his receiving the bond, 
1695, c. 5. But the act declares, that all dili- 


' gence uſed within theſeven years againſt the cau- 


tioner, 
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tioner, ſhall ſtand good. As this is a public law, 
intended to prevent the bad conſequences of raſh 
engagements, its benefit cannor, before the lapſe 
of the ſeven years, be renounced by the cau- 
tioner, Edg. 19. Feb. 1724, Norie. As it is 
correctory, it is ſtrictly interpreted: Thus, 
bonds bearing a mutual clauſe of relief pro rata, 


fall not under it, 21. Fan. 1708, Ballantyne ; 


nor bonds of corroboration, Br. 61.—15. Dec. 
1747, Lady Henr. Gordon; nor obligations, 
where the condition is not purified, or theterm of 
payment not come within the ſeven _-_ be- 
cauſe no diligence can be uſed on theſe, Br. 54. 
The ſtatute excludes all cautionries for the faithful 
diſcharge of offces; theſe not being obligations 
in a bond, or contract, for ſums of money. And 
practice has denied the benefit of it to all ju- 
dicial cautioners, as cautioners in a ſuſpenſion. 
Actions of count and reckoning, competent, 
either to minors againſt their tutors or curators, 
or vice verſa, preſcribe, by 1696, c. 9. in ten 
years, after the majority or death of the minor. 

10. By the before cited 1669, c. 9. holo- 
graph bonds, miſſive letters and books of ac- 
count, not atteſted by vitneſſes, preſcribe in 
twenty years, unleſs the creditor ſhall thereaf- 
ter prove the verity of the ſubſcription, by the 
debtor's oath. It is therefore ſufficient to ſave 
from = effect of this preſcription, that the con- 
ſtitution of the debt be proved by the party's 
oath, after the twenty years; whereas in ſti- 
pends, merchants accounts, &'c. not only the 
conſtitution, but the ſubſiſtence of the debt, 
muſt be proved by writing or the debtor's 


It is tri» 
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oath, after that term. Some lawyers extend 


this preſcription of holograph writings, to 
all obligations for ſums not exceeding L. 100- 
XX Scots, 


346 F Preſcriptions. Book III. 


Scots, which are not atteſted by witneſſes ; 
becauſe tho' theſe are in practice ſuſtained, 
notwithſtanding the act 1540. C. 117, yet 
they ought not to have the ſame duration 
with deeds atteſted by witneſſes. Tho' in the 
ſhort preſcriptions of debts, the right of action 
is forever loſt, if not exerciſed within the time 
limited, yet where action was brought on any 
of thoſe debts, before the preſcription was run, 
it ſubſiſted, like any other right, for forty 
years. As this defeated the purpole of the 
acts eſtabliſhing theſe preſcriptions, all proceſſes 
upon warnings, ſpuilzies, ejections or arreſt- 
ments, or for payment of the debts contained 
in act 1669. c. 9. are by the ſaid act, joined 
with 1685, c. 14. declared to preſcribe in five 
years, if not wakened within that time; ſce 
4« I. 33. 
Extinction 11. Certain obligations are loſt by the lapſe of 
of obliga- Jeſs than forty years, without the aid of ſtatute, 
wer, iur. Where the nature of the obligation, and the cir- 
ale. cumſtances of parties, juſtify it: Thus, bills 
which are not intended for laſting ſecurities, 
produce no action, where the creditor has been 
long ſilent, unleſs the ſubſiſtence of the debt be 
proved by the debtor”s oath ; but the preciſe 
time is not fixed by practice ; ſce Falc. vol. 
2, 48. New Coll. vol. 2. 65. Thus alſo, a re- 
ceipt for bills granted by a writer to his em- 
ployer, not inſiſted upon for twenty three 
years, was found not productive of an action, 
. Falc. vol. 2.74. The preſcriptions of the re- 
Bonafides ſtitution of minors, of the benefit of inventory, 
preſumed G. c. are explained in their proper places. 


{ang 12, In the poſitive preſcription, as eſtabliſh- 


. ſcription. ed by the act 1617, the continued . 
or 
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for forty years, procceding upon a title of pro- 

perty not chargeable with falſehood, ſecures 

the poſſeſſor againſt all other grounds of chal- 

lenge, and ſo preſumes bona fides, praeſumptio- 

ne juris et de jure, 27. Nov. 1677, Grant. In It is not 
the long negative preſcription, bona fides in the required 
debtor is not required: The creditor's neglect- . thelong 
. a , k egative 
ing to inſiſt for ſo long a time, is conſtrued preſerip- 
as an abandoning of his debt, and ſo is equiva- tion. 
lent to a diſcharge. Hence, tho' the ſubſiſtence 

of the debt ſhould be referred to the debtor's 

own oath, after the forty years, he is not liable. 

F. 7. Dec. 1703, Napier. 

13. Preſcription runs de momento in Momen- preſeripti- 
tum: The whole time defined by law muſt be on runs 
compleated, before a right can be either acqui- % momen- 
red or loſt by it; fo that interruption, made „% wm 
on the laſt day of the fortieth year, breaks its 
courſe. Civil poſſeſſion, 2. 1. 12. has the 
ſame effects with natural, in all queſtions of 
preſcription, either poſitive or negative. The Ty, poſi- 
poſitive preſcription runs againſt the Sovereign tive pre- 
himſelf, by the expreſs words of the act 161 7, ſeription 
even as to his annexed property, 1633, c. 12.; ——_ 
but it is generally thought, he cannot ſuffer by Nin 
the negative: He is ſecured againtt the negli- 
gence of his officers, in the management of pro- 
ceſſes, by expreſs ſtatute, 1600, c. 14. The Both pre- 
negative, as well as the poſitive preſcription, ſeriptions 
runs againſt communities and hoſpitals, tho' run againſt 


; g 2 : communi- 
their overſcers are adminiſtrators only, and not d and 


proprietors; and againſt the church, tho' apainit the 
churchmen have but a temporary intereſt in church. 
their benefices. But becauſe the rights of be- 
neficiaries to their ſtipends are liable to acci- Pecenratis 
dents, thro' the frequent change of incumbents, 
thirteen 


et trienna- 


lis peſſeſſio. 
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thirteen years poſſeſſion does, by a rule of the 
Roman chancery which we have adopted, 
found a preſumptive title in the beneficiary ; 
decennalis et triennalis poſſeſſor non tene- 
tur docere de titulo: But this 1s not properly 
preſcription; for if, by titles recovered, per- 
haps out of the incumbent's own hands, it jhall 
appear that he has poſſeſſed tithes, or other 
ſubjects, to a greater extent than he ought, his 
poſſeſſion will be reſtricted accordingly, 23. 
Ju 1708, Rule. This right muſt not be 
P —_— confounded with that eſtabliſhed in favour of 
durch Churchmen, by A. S. 16. Dec. 1612,— 2. 9. 
lands and 17, Which is confined to church- lands and rents, 
rents. and ſeems to conſtitute a proper preſcription, 
upon a poſſeſſion of thirty years. 
— 14. The clauſe in the act 1617, ſaving mi- 
cription $574 . 
un a- nors from preſcription, is extended to the po- 
gainſt mi- ſitive, as well as to the negative preſcription, 
nors* New Coll. 118.; but the exception of minority 
is not admitted in the caſe of hoſpitals for chil- 
dren, where there is a continual ſucceſſion of mi- 
nors, that being a caſus inſolitus, F. 17. Dec. 
1695, Heriot's hoſpital. Minors are expreſsly 
excepted in ſeveral of the ſhort preſcriptions, as 
1579, C. 81. 1669, c. 9.; but, where law 
leaves them in the common caſc, they mult bg 
ſubject to the common rules. 
It does uot 15+ Preſcription does not run, contra non va- 
run contra lentem agere, againſt one who is barred, by ſome 
uon valen- legal incapacity, from purſuing, 25. Zan. 1678, 
ein agere. D. Lauderdale; for in ſuch caſe, neither negli- 
gence, nor dereliction, can be imputed to him. 
This rule is, by a favourable interpretation, ex- 
tended to wives who, ex reverentia marital, 
forbear to purſue actions competent to them a- 


gainſt 
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againſt their huſbands, 5. July 1665, Macky ; 

but every preſcription runs againſt wives, in 
favour of third parties. On the ſame ground, . , 
tho' by the act 1617, preſcription is ſaid to not com- 
commence from the date of the obligation, with mence, till 
the ſingle exception of rights of warrandice, the debt 
yet the words of that, and other ſuch ſtatutes, _— 
are ſo explained, or rather corrected into an a- ; 
greeableneſs with this rule, that the preſcription 

runs, only from the time that the debt or right 

could be ſued upon. Thus, inhibition pre- 
ſcribes, only from the publiſhing of the deed 
granted to the inhibiter's prejudice, P. Falc. 

32.: And in the preſcription of removings, the 

years are computed, only from the term at 

which the defender is warned to remove, tho” 

the act 1579, c. 82. warrants the commence- 

ment of them, from the date of the warning, 

6. Feb. 1629, La. Borthwick. Neither can It _ 
preſcription run againſt perſons, who are al- — 
ready in poſſeſſion, and ſo can gain nothing by perſons 
2 purſuit. Thus, where a perſon, who has two — 
adjudications affecting the fame lands, is in poſ- = Per 
ſeſſion upon one of them, preſcription cannot 
run againſt the. other, during ſuch poſſeſſion; 

ſee 26. Nov. 1728, Fraſer, 

16. Certain rights are incapable of preſcripti- ns era 
on, 1. Things that law has exempted from commerci- 
commerce, 2. 1. 2. Of this ſort were tithes, n can- 
which being wholly appropriated, before the —— 
Reformation, to ſacred uſes, could not be made — ns, 
the property of private perſons: But now tion. 
they are juris privati, except in ſo far as they 
ere actually deſtined for the maintenance of the 
clergy; and conſequently, are capable of the 
poſitive preſcription, tho? they cannot be loſt 
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But things by the negative, ſee 8. 17. Things ſtolen or 
ſtolen poſſeſſed by violence, were ſo far extra com- 
may. mercium by the Roman law, that they could 
not be acquired by uſucapion, even in the per- 

fon of a bona fide poſſeſſor; but this, and all 

other grounds of challenge, ſeem to have been 

cut off, by the praeſcriptio longiſſimi temporis, 

J. 3. 4. C. de praeſcr. 30. vel 40 ann.; neither 

does our ſtatute of preſcription make any excep- 

Faculties tion, in the caſe of ſtolen goods. 2. Res me- 
cannot be rae facultatis, e. g. a faculty to charge a ſub- 
loſt by ject with debts, to revoke, &. cannot be loſt 
ere by preſcription, 14. March 1707, L. Bimmer- 
"fade; for faculties may, by their nature, be ex- 
erciſed at any time: Hence, a proprietor's right 

of uſing any act of property on his own grounds, 

cannot be loſt by the greateſt length of time, 

tho? a neighbouring heritor ſhould happen to be 

Norex- hurt by the exerciſe of it, 2. 9.10. 3. Excep- 
ceptions, tions competent to a perſon for eliding an action, 
cannot preſcribe, if they are founded on ſimple 
diſcharges; becauſe diſcharges are intended to 

have no farther operation, and cannot produce 

an action, whereby the preſcription may be in- 

it they be terrupted : But where the exception is found- 
not pro- ed on a right productive of an action, e. g. 
1 compenſation, ſuch right muſt be inſiſted on, 
within the years of preſcription, (3. 4. 5.) 4. 


Obligati- Pe | | 
ans of Obligations of yearly penſions or payments, 


\ yearly tho' diligence be not uſed on them for forty 
payments Years, do not {uffer a total preſcription, but 1ti!l 


cannot {ybſiſt as ro the arrears fallen due within 
Preſeribe, that period, J. 7. §. 6 C. de praeſcr. 30 vel 
40 ann. July 1730, Lockhart; becauſe 
preſcription cannot run againſt an obligation, till 

't bo payable, and cach year's penſion or pay- 

ment 


a was Y r 


due, where they are ettabliſhed by uſage, may 
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ment is conſidered as a ſeparate debt. But in 
bonds which carry a yearly intereſt, ſince the 
obligation is but one, and can be fulfilled ar 
once, the intereſt is merely an acceflory to the 
principal ſum ; and therefore if diligence be 
neglected for forty years, the obligation itſelf 
is preſcribed, and conſequently, all the inte- 
reſts as acceſſories. 

17. No right can be loſt non utendo' by one, 
unleſs the effect of that preſcription be to e- 
{tablith it in another. Hence, the rule ariſes, 
juri ſanguinis nunquam praeſeribitur: One 
may, at the greateſt diſtance from his anceſtor's 
death, ſerve heir to him, if no other has ſer- 
ved before him; for as that right is proper 
to him who has the character of heir, there can 
be no intereſt veſted in any other perſon, 
to found an oppoſition. Hence alſo, a pro- 
prietor of land, cannot loſe his property by the 
negative preſcription, unleſs he who objects it, he ne- 
can himſelf plead the poſitive, in terms of the gative 
at 1617, Edgar, 20. July 1725, Paton. preſerip- 
On the ſame ground, a ſuperior's right of feu- Ws 
duties cannot be loſt non utendo; becauſe be- "I 
ing inherent in the ſuperiority, it is truly a right 
of lands, that cannot ſuffer the negative pre- Feu-duties 
ſcription, except in favour of one who can 1a b ty. 

: y the 
plead the poſitive; which the vaſſal cannot do, neg. pre- 
being deſtitute of a title. This rule applies al- ſcription, 
lo to parſonage tithes, which are an inherent 
burden upon all lands not ſpecially exempted; 
and from which therefore, the perſon liable 
cannot preſcribe an immunity, by bare non-pay- Nor par- 


ment: But ſuch vicarage tithes, as are only —_ 


be loſt by preſcription, F. 24. Fuly 1678, L. 
Grant) 
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Grant, (2. 10. 5.)- In all theſe caſes, tho? the 
radical right cannot ſuffer the negative pre- 
ſcription, the bygone” duties, not demanded 
within the forty years, are loſt to the proprie- 
tor, ſuperior, or titular, 

18. Preſcription may be interrupted, by a- 
ny deed, whereby the proprietor, or creditor, 


- uſes his right or ground of debt. It is not only 


the proprietor or creditor himſelf, who can in- 
terrupt, but his heir in the bare right of appa- 
rency: And even in interruption made by one 
who had only a putative title, the true creditor 
afterwards purſuing, tho” he derived no right 
from the interrupter, was found, by a late deciſi- 
on, intitled to the benetit thereot, Falc. vol. 1, 
136. In all interruptions, notice muſt be gi- 
ven to the poſſeſſor of the ſubject, or the deb- 
tor, that the proprietor or creditor intends to 
ſue upon his right: and conſequently, tho” re- 
giſtration of the ground of debt, be in ſome re- 
ſpects conſide red as a decree, yet as the defender 
is not made a party to it, it is no interruption ; 
norcitations which proceeded on blank ſummon- 
ſes, 4. 1. 35; becauſe theſe had no relation to any 
ſpecial ground of debt. All writings, whereby 
the debtor himſelf acknowledges the debt, and 
all proceſſes for payment brought or diligences 
uſed againſt him upon his obligation, by horn- 
ing, inhibition, arreſtment, &'c. muſt be et- 
fectual to interrupt-preſcription. 

19. Interruptions, by citation upon libelled 
ſummonſes, where they are not uſed by a mi- 
nor, preſcribe, if not renewed every ſeven 
years, by 1669, c. 10.: But, where the ap- 
pearance of parties, or any judiciaÞ act, has fol- 


lowed thereupon, it is no longer a bare citation, 
but 
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but an action which ſubſiſts for forty years. By Requiſites 
this ſtatute, citations for interrupting the pre- of inter- 
ſcription of real right, muſt be given by meſ- ten 


ſengers; and, by 1696, c. 19. the ſummonſes, a 


on which ſuch citations proceed, muſt paſs the of real 
ſignet, and be regiſtred within ſixty days after rights. 
the execution, in a particular regiſter appointed 
for that purpoſe: And, where interruption of 
real rights is made via fad, an inſtrument 
muſt be taken upon it, and recorded in the ſaid 
regiſter ; otherwiſe it can have no effect againſt 
ſingular ſucceſſors, . 

20. Interruption has the effect to cut off the 


courſe of preſcription, ſo that the perſon pre- Effet of 


{cribing, can avail himſelf of no part of the for- interrup- 
mer time, but mult begin a new courſe, com- . 
mencing from the date of the interruption. 
Minority therefore is no proper interruption, 
for it neither breaks the courſe of preſcription, Minority 
nor is it a document or evidence, taken by the an 
minor on his right: It is a perſonal privilege on. 
competent to him; by which the operation of 
the preſcription is indeed ſuſpended, during the 
years of minority, which are therefore diſcount- 
ed from it; but it continues to run after majo- 
rity, and the years before and after the mino- 
rity, may be conjoined to compleat it. The 
ſame doctrine applies to the privilege ariſing 
from one's incapacity to act, ſupr.F. 15. 

21. Diligence uſed upon a debt, againſt any 
one of two or more co-obligants, preſerves the When 


debt itſelf, and ſo interrupts preſcription againſt — 


all of them; except in the ſpecial caſe of cauti- cues 


oners, who are not affected by any dihgence the whole 
uſed againſt the principal debtor, 1695, c. 5. fight? 
In the ſame manner, a right of annualrent, con- 


Yy ſtituted 
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ſtituted upon two ſeparate tenements, is pre- 
ſerved as to both, from the negative preſcrip- 
tion, by diligence uſed againſt either of them, 
2 2. June 1671, Lord Balmerino. But whether 
ſuch diligence has alſo the effect, to hinder the 
poſſeſſor of the other tenement by ſingular 
titles, from the benefit of the poſitive Er 
tion, may be doubted, notwithſtanding the au- 
thority of that deciſion; for no interruption 
can be ſaid to be thereby made againſt the poſ- 
ſeſſor; and, if he continues his poſſeſſion for 


the term of preſcription, he ſeems to be preciſe- 


ly in the caſe of the ſtatute 1617. This is 
Interrup- certain, that interruption made againſt the poſz 
tion a= ſeſſor of a barony, by arreſting or levying the 
1 mails and duties of any part of it, interrupts his 
Sor of a Preſcription of the whole; for a barony is na: 


barony. men univerſitatis, or unum quid, 2. 6. 7. 


Tit. 8. Of Succeſſion in heritable Rights. 


: Ingular ſucceſſors are thoſe who ſucceed to 
8 8 . yet alive, in a ſpecial ſubject by 
and uni- ſingular titles; but ſucceſſion, in its proper 
verſal. ſenſe, is a method of tranſmitting rights from 
the dead to the living. Heritable rights de- 
ſcend by ſucceſſion to the heir, properly ſo call- 
ed; moveable rights, to the executors, who 
are ſometimes ſaid to be heirs in moveables. 
Succeſſion Succellion is either by ſpecial deſtination, which 
1 deſcends to thoſe named by the proprietor him- 
3 ſelf; or legal, which devolves upon the per- 
legal ſuc- ſons whom the law marks out for ſucceſſors, 
ceſſion. from a preſumption, that the proprietor would 


| hav 
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have named them, had he made a deſtination. 
The firſt is in all caſes preferred to the other, 
as preſumption mult yield to truth. 

2. In the fucceſſion. of heritage, the heirs at 
law are otherwiſe called heirs-general, heirs 
whatſoever, or heirs of line; and they ſucceed 
by the right of blood, in the following order. 
Firſt, deſcendants, whoſe preference before a- 


{cendants or collaterals, is eſtabliſhed by the uni- Degcen- 


verſal conſent of nations. The Romans divided 
the ſucceſhon equally among all the immediate 
deſcendants of the deceaſed ; but we, from our 
cloſe attention to the feudal plan, prefer ſons 
to daughters, and the eldeſt ſon to all the young- 
er. Where there are daughters only, they ſuc- 
ceed equally, and are called heirs-portioners. 
Failing immediate deſcendants, grand-children 
ſucceed; and in default of them, great-grand- 
children, and ſo on in infinitum ; preterring, as 
in the former caſe, males to females, and the 
eldeſt male to the younger. 

3. Next after deſcendants, collaterals ſuc- 
ceed ; among whom the brothers german of the 
deceaſed have the firſt place, i. e. brothers both 
by father and mother ; for the full blood ex- 
cludes the half blood. But as, in no caſe, the 
legal ſucceſſion of heritage is, by the law of 
Scotland, divided into parts, unleſs where it 
deſcends to females; the immediate younger 
brother of the deceaſed excludes the reſt, accor- 
ding to the rule, heritage deſcends. Where the 
deceaſed is himſelf the youngeſt, the ſucceſſion 
goes to the immediate elder brother, as being 
the leaſt deviation from this rule, Pr. Falc. 9. 
If there are no brothers german, the ſiſters ger- 
man ſucceed equally, then brothers conſangui- 

nean, 
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nean, i. e. by the father only, in the ſame or- 
der as brothers german; and failing them, ſi- 
8 ſters conſanguinean equally. Next, the father 
dants. ſucceeds, tho? by our ancient uſage he was ex- 
cluded, Cr. 321. §. 46. After him, his bro- 
thers and ſiſters, according to the rules already 
explained; then the grand-father ; failing him, 
his brothers and ſiſters; and ſo upwards, as far 
back as propinquity can be proved. Tho” 


No fuccel- children fucceed to their mother, a mother 
fion by the 


her. | | 
* ſion by our law, through the mother of the de- 


ceaſed ; in fo much that one brother uterine, i. e. 

by the mother only, cannot ſucceed to another, 

even in that eſtate which flowed originally from 

their common mother, 5. Feb. 1663, Lennox. 

Right of 4. In heritage there is a right of repreſenta- 
repreſen= tion, by which one ſucceeds, not in his own 
"vor =D perſon, but in the place of, and as repreſenting 
{ome of his deceaſed aſcendants. Thus, where 

one leaves a younger ſon, and a grandchild by 

his eldeſt, the grandchild, tho? farther removed 

in degree from the deceaſed than his uncle, ex- 
dludes him, as coming in place of his father the 

8 fin eldeſt ſon. Hence ariſes the diſtinction be- 
tween ſucceſſion in capita, where the diviſion 


capita, : 
is made into as many equal parts as there are 
capita or heirs, which is the caſe of heirs por- 
tioners; and ſucceſſion in ſtirpes, where the 
Succeſfioin le moter heirs draw no more among them, than 
flirpes, the ſhare belonging to their aſcendant, or ſtirps, 


whom they repreſent; an example of which, 
may be figured in the caſe of one who leaves 
behind him a daughter alive, and two grand- 
daughters by a daughter deceaſed. Tho' the 


right of ſucceſſion does, in no caſe, fall to 
EIS. | the 


cannot to her child, nor is there any ſucceſ- 
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the mother of the deceaſed, nor to his relations 
by her; yet as children ſucceed ro their mo- 
ther, therefore, in every caſe where the mo- 
ther herſelf would have ſucceeded, had ſhe 
been alive, her children alſo ſucceed, as repre- 
ſenting her. 

5. In the ſucceſſion of heirs portioners, in- 
diviſible rights, e. g. titles of dignity, fall to 
the eldeſt ſiſter. A ſingle right of ſuperiority 
goes alſo to the eldeſt ; for it hardly admits a 
dviſion, and the condition of the vaſſal ought 
not to be made worſe, by multiplying ſuperiors 
upon him. Where there are more ſuch rights, 
the eldeſt may perhaps have her election of 
the beſt; but the younger ſiſters are intitled 
to a recompence, in ſo far as the diviſions are 
unequal ; at leaſt, where the ſuperiorities yield a 
conitant yearly rent, e. g. a yearly feu-duty. 
The principal ſeat of the family falls to the eld- 
eſt, with the garden and orchard belonging to 
It, without recompence to the younger liſters, 
1743, Pedies ; but all other houſes are divided 
amongſt them, together with the lands on which 
they are built, as parts and pertinents of theſe 
ands. 

6. Thoſe heritable rights, to which the de- 
ceaſed did himſelf ſucceed as heir to his father 
or other anceſtor, get ſometimes the name 
of heritage in a ſtrict ſenſe, in oppoſition to the 
feuda nova, or feus of conqueſt, which he had 
acquired by ſingular titles, and which deſcend, 
not to his heir of line, but of conqueit. This 
diſtinction obtains only, where two or more 
brothers or uncles, or their iſſue, are next in 
ſucceſſion; in which caſe, the immediate young- 


er brother, as heir of line, ſucceeds to the pro- 


8 per 
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per heritage, becauſe that deſcends; whereas 
the conqueſt aſcends to the immediate elder 
brother, Q. Att. c. 88. It has no place in fe- 
male ſucceſſion, which the law divides equally 
among the heirs-portioners, X. 3. Where the 
deceaſed was the youngeſt brother, the imme- 
diate elder brother, whether of the ſame or of 
a former marriage, is heir, both of line and of 
conqueſt, 20. Sly 1664, Lady Clerkington, 
contrary to the opinion of Craig, p. 336. An 
eſtate, diſponed by a father to his eldeſt ſon, is 
not conqueſt in the ſon's perſon, but heritage; 
becauſe the ſon would have ſucceeded to it, tho 
there had been no diſpoſition. The heir of 
conqueſt ſucceeds to all rights affecting land, 
which admit of ſeiſin; and conſequently, to 
diſpoſitions or heritable bonds, tho” they ſhould 
not be actually followed by ſeiſin, Hope Min. 
Pr. p. 40.—8. Jan. 1740, D. Hamilton. But 
teinds go to the heir of line; becauſe they are 
merely a burden on the fruits, not on the land, 
16. Dec. 1736, Greenock. Tacks do not fall un- 
der conqueſt, becauſe they are incapable of ſei- 
lin, 23. June 1663, Ferguſon: Nor perſonal 
bonds taken to heirs ſecluding executors ; both 
tor the reaſon juſt mentioned, and becauſe the 
are heritable, not ex ſud naturd, but by the 
force of deſtination ; and therefore that heir is 
underſtood in the deſtination, who is heir in 
the moſt proper ſenſe, 8. Jan. 1740, D. Ha- 
milton. 

7. The heir of line is intitled to the ſucceſ- 
ſion, not only of ſubjects properly heritable, 
but to that ſort of moveables called heirſhip, 
which is the beſt of certain kinds, 1474, C- 


54. This doctrine has been probably * 
ce 


a i n — 
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ced, that the heir might not have an houſe and 
eſtate to ſucceed to, quite diſmantled by the 
executor. The liſt of heirſhip-moveables, con- yhae is 
tained in L. B. c. 125. is imperfect ; and in- included 
deed all ſuch liſts muſt be greater or leſs, ac- in them. 
cording to the variety of moveables belonging 
to the deceaſed. In that fort which goes by 
pairs or dozens, the beſt pair or dozen is the 
heirſhip. There is no heirſhip in fungibles, or 
things eſtimated by quantity, as grain, hay, 
current money, G. To intitle an heir to this ge 
privilege, the deceaſed muſt have been either, fung cn. 
1. A Prelate. 2. A Baron, i. e. one who ſtood not tranſ- 
infeft at his death in lands, tho” not erected in- mit them. 
to a barony ; or even in a right of annualrent : 
Or, 3. A burgeſs; not an honorary one, but a 
trading burgeſs of a royal borough, or at leaſt 
one intitled to enter burgeſs, in the right of 
his anceſtor, F. 22. Nov. 1698, Cumin. They fall 
Neither the heir of conqueſt, nor of tailzie, to the heir 
has right to heirſhip-moveables. of line. 
8. As to ſucceſſion by deſtination, no pro- Heritage 
prietor can ſettle any heritable eſtate, in the army P 
proper form of a teſtament ; not even bonds ſe- — 
cluding executors, tho? theſe are not heritable i 
ex ſud natura: But, where a teſtament is, in 
part, drawn up in the ſty le of a deed inter vivos, 
ſuch part of it may contain a ſettlement of he- 
ritage, tho” executors ſhould be named in the 
teſtamentary part. The common method of 
ſettling the ſucceſſion of heritage, is by diſpo- 
ſition, contract of marriage, or ſimple procu- 
ratory of reſignation : And, tho” a diſpoſition 
ſettling heritage, ſhould have neither precept 
nor procuratory, it founds an action againſt 
the heir of line, to compleat his titles to the e- 
5 tate, 
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Heirs of ſtate, and thereafter diveſt himſelf in favour 
tailzie and of the diſponee. All heirs by deſtination may 
of provi- properly enough be called, by a general name, 
ſion. b pd * . | 
| eirs of tailzie, from tazller to cut, becauſe the 
lineal ſucceſſion is cut off in their favour ; but 
they are uſually diſtinguiſhed, into heirs of tail- 
zie, and of proviſion. The appellation of tailzie, 
or entail, is chiefly uſed in the caſe of a land 
eſtate, which is ſettled on a long ſeries of heirs, 
ſubſtituted, one after another ; whereas heirs 
N out in contracts of marriage, or in 
onds containing clauſes of ſubſtitution, are 
more commonly called heirs of proviſion. The 
perſon firſt called in the tailzie, is the inſti- 
Heir male. tute; the reſt, the heirs of tailzie, or the ſubſti- 
tutes. Tailzies are frequently made in favour 
of the heir=male, i. e. of the neareſt legal heir 


differ. 


to the granter, who is himſelf a male, and 


whoſe propinquity is wholly connected by 

males, without the intervention of any female. 

9. Tailzies, when conſidered in relation to 

their ſeveral degrees of force, are cither, 1. 

Simple deſtinations. 2. Tailzies with prohi— 

bitory clauſes; or g. Tailzies with prohibito- 

: ry, reſolutive and irritant clauſes. That is a 
— 2 fnple deſtination, where the perſons, called to 
ination, |, 1 M 2 
the ſucceſſion, are ſubſtituted one after another, 


without any reſtraint laid on the exerciſe of 


Lays no their property. The heirs therefore, ſucceed- 
reſtraint ing to ſuch eſtate, are abſolute fiars, and conſe- 
— quently, may alter the deſtination at pleaſure: 
| Nor can inhibition, uſed againſt them by the 
next ſubſtitute, cur off this right of fee ; for 
inhibition ſuppoſes an antecedent obligation on 

the debtor, which that diligence is intended to 

{ecure to the inhibiter; whereas in a ſimple 

: deſtination, 
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deſtination, the ſeveral heirs ly under no obli- 
gation, and the ſubſtitutes have only the hope 
of ſucceſſion. 

10. In tailzies with clauſes prohibitory, e. g. 
declaring that it ſhall not be lawful to the heirs 
to contract debts or alien the lands, in preju- 
dice of the ſucceſſion, none of the heirs can a- 
lien gratuitouſly ; for a L right of credit is 
thereby created to the ſeveral ſubſtitutes, who 
may, in the character of creditors, reduce ſuch 
alicnations upon the ſtatute 1621, afterwards 
to be explained, F. 28. Jan. 1687, E. Callan- 
der. And tho' the members of entail may con- 
tract debts which will be effectual to the credi- 
tors, or may diſpoſe of the eſtate for onerous 
cauſes, ſince the fee ſubſiſts in their perſon; 
yet the ſubſtitutes may, as creditors by the 
prohibitory clauſe, ſecure themſelves againſt 
the effect of future contractions, by inhibition. 
In both theſe ſorts, the maker himſelf may al- 
ter the tailzie; except, 1. Where it has been 
granted for an onerous cauſe, as in mutual tail- 
zies, 14. Jan. 1631, Sharp; or, 2. Where 
the maker is expreſsly diſabled, as well as the 
inſtitute or the heirs, Br. 119. 

11. Where a tailzie is guarded with irritant 
and reſolutive clauſes, the eſtate entailed, can- 
not be carried off by the debt, or deed, of any 
of the heirs ſucceeding thereto, in prejudice of 
the ſubſtitutes. It was long doubted, whether 
ſuch tailzies ought to be effectual, even where 
the ſuperior's conſent was adhibited; becauſe 
they ſunk the property of eſtates, and created 
a perpetuity of liferents. The firſt judgment 
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confirming them, was 26. Feb. 1662, V. Stor- 


mount ; and thereafter they were explicitely 
Z. 7 authoriſed, 
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authoriſed, by 1685, c. 22. By this ſtatute, 
the entail muſt be regiſt red, in a ſpecial re- 
giſter eſtabliſhed for that purpoſe ; and the ir- 
ritant clauſes muſt be inſerted, not only in the 
procuratories, precepts, and ſeiſins, by which 
the tailzies are firſt conſtituted, but in all the 
after-conveyances thereof; otherwiſe they can 
have no force againſt ſingular ſucceſſors, ſee K. 
52.: But a tailzie, even without theſe requi- 
ſites, is effectual againſt the heir of the granter, 
or againſt the inſtitute who accepts of it, K. 
47. That part of the act, which requires the 
regiſtration of tailzies, in order to their affect- 
ing ſingular ſucceſſors, was found to have no re- 
troſpect to tailzies, made prior thereto, K. 89.: 
But this was reverſed by a judgment of the 
houſe of Peers; and indced, the ſecurity of 
creditors calls for regiſtration, equally in all 
tailzies, and the act 1690, c. 33. makes no ex- 
ception. It has been always an agreed point, 
that the act 1685, regulates the poſterior tranſ- 
miſſions, even of tailzies dated before it; ſo that 
in all theſe, the irritant clauſes muſt be repeated, 
K. 60. Retours upon general ſervices are not 
properly tranſmiſſions of an eſtate ; they only 
give right to unexecuted procuratories of reſig- 
nation and precepts of ſeiſin, and therefore they 
do not fall under that ſtatute. | 
12. An heir of entail has full power over the 
entailed eſtate, except in ſo far as he is expreſſ- 
ly fettered, New Coll. vol. 2. 13.; and as en- 
tails are an unfavourable reſtraint upon property, 
and a frequent ſnare to trading people, they 
are ſtridifſimi juris, ſo that no prohibition or 
irritancics are to be inferred by implication. 
Hence, tho? all debts to be contracted by the 
8 heir 


P 
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heir ſhould, by the entail, be declared null, but 
without irritating the right of the heir contract- 
ing, 22. July 1712, cred. of Ricarton; or 
vice verſa, tho” there ſhould be a clauſe irrita- 
ting the right of the heir who contracts, but 
without declaring the debts contracted null, 1 1. 
July 1734, Bailly ; the court will not interpoſ e 
to fupply the defect, from preſumed intention. 
For the ſame reaſon, a prohibition to alter the 
ſucceſſion, tho? under an irritancy, does not diſ- 
able the heir from contracting debt, Falc. vol. 
I. 116.; nor does a prohibition to contract debt, 
hinder him from ſelling, Falc. vol. 2. 92. 

13. An heir, who counteracts the directions What 
of the tailzie, by aliening any part of the e- deeds in- 
ſtate, charging it with debt, Oc. is ſaid to 3 
contraveen. It is not the ſimple contracting pes 
of debt that infers contravention ; the lands 
entailed muſt be actually adjudged, upon the 
debt contracted, K. 34. An heir may, where 
he 1s not expreſsly barred, ſettle a — on 
his wife, not excceding the terce; becauſe the 
proviſions of law are not excluded in tailzies, 
K. go. But the ſettling proviſions on children, 
being a poſitive deed of the granter, was found 
to import contravention, by Feb. 1730, Borth- 
wick, which however was reverſed upon ap- 
peal. One might think, that by the words of Does the 
the act 1685, the contraveener forfeits, not contra. 
only for himſelf, but for the heirs of his body, veener for- 


feit for the 
where there is no expreſs clauſe in the entail re- * ve” * 


— 


ſtricting it; but the more favourable opinion, body ? 

which contines the penalty to the contraveener, 

has been received by a deciſion, F. 6. Fan. 

1697, Simpſon: Yet, for the greater ſecurity, 

a clauſe is generally inſerted in tailzies, that the 
forfciture 
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forfeiture ſhall not affect the deſcendants of the 
contraveener, when ſuch is the intention of the 
How the entailer. Before the next heir can take the e- 
heir ſerves {tate on the contravention of the former, he 
1 muſt declare the irritancy againſt the contra- 
irritancy. Veener; after which, he is directed by the ſta- 
tute, to ſerve himſelf heir to him who died laſt 
infeft in the fee, and did not contraveen. 

14. When the heirs of the laſt perſon ſpeci- 
ally called in a tailzie, come to ſucceed, the ir- 
ritancies have no longer any perſon, in favour 
of whom they can operate; and conſequently, 
the fee, which was before tailzied, becomes 
{imple and unlimited, in the perſon of ſuch heirs, 

In what 29. Dec. 1710, Leſly. By the late act for abo- 

caſes an liſhing ward-holdings, 20. Geo. II. c. 50. the 

heir ofen- King may purchaſe lands within Scotland, not- 

= may withſtanding the ſtricteſt entail; and, by act 

20 51. of the ſame year, where the lands are 

in the hgnds of minors or fatuous perſons, his 

Majeſty may purchaſe them from the curators 

or guardians. Theſe acts appear, by their pre- 

amble, to be limited to lands lying in the High- 

lands of Scotland; but the enacting words of 

both, are general. By the firſt of the above 

quoted ſtatutes, hcirs of entail may ſell to their 

vaſſals, the ſuperiorities belonging to the en- 

tailed eſtate; but in all theſe caſes, the price is 

to be ſettled in the ſame manner, that the lands 

or ſuperiorities ſold, were ſettled before the ſale. 

Rights ta- 15. Rights, not only of land eſtates, but of 

ken in bonds (which laſt are called quaſi feuda or feu- 

count da nominum), are ſometimes granted to two or 
fee to R . . 

ſtrangers. more perſons, in conjunct fee. Where a right 

is ſo granted to two ſtrangers, without any 

ſpecial clauſe adjected to it, each of them has 

| an 
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an equal intereſt in the fee, and the part of the 
deceaſed does not accrue to the ſurvivor, but 
deſcends to his own heir. If the right be 
taken to the two jointly, and the longeſt liver 
and their heirs, the ſeveral ſhares of the con- 
junct fiars, are affectable by their creditors, du- 
ring their lives; but, on the death of any one 
of them, the ſurvivor has the fee of the whole, 
excluſive of the heir of the predeceaſed, in ſo 
far as the ſhare of the predeceaſed remains free, 
after payment of his debts, Falc. vol. 1. 206. 
Where the right is taken to the two in con- 
junct fee, and to the heirs of one of them, he 
to whoſe heirs the right is taxen, is the only 
fiar; the right of the other reſolves into a ſimple 
liferent: Vet where a father takes a right to 
himſelf and his ſon jointly, and to the ſon's 
heirs, ſuch right being gratuitous, and granted 
only in conſequence of the natural obligation, 
by which parents are bound to provide for their 
children, is not underſtood to ſtrip the father 
of the fee, unleſs a contrary intention ſhall 
plainly appear from the tenor of the right. 


To father 


and ſon. 


16. Where a right is taken to a huſband and To huſ- 
wife, in conjunct fee and liferent, the huſband, band ang 
as the perſona dignior, is the only fiar: The wife. 


wite's right reſolves into a liferent, Dirl. 85. un- 
leſs it be preſumeable from ſpecial circumitan- 
ces, that the fee was intended to be in the wife; 
b. g. if the right flowed from her, or has been 
taken to her aſligneys, 4. Feb. 1709, Fead, 
or if the laſt termination of the ſettlement falls 
upon the wife's heirs, St. 3. 5. 51. ver. 3.— 
St. Anſ. voce, Fee: Tho? our deciſions ſeem 
to have laid but little ſtreſs upon this laſt pre- 

ſumption, ſee Diction. voce, Fee. Where a 
| right 
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right of moveables is taken to huſband and 
wife, the heirs of both ſucceed equally, accord- 
ing to the natural meaning of the words, 2, 
Feb. 1632, Bartholemew, 
Heirs of 17, Heirs of proviſion are thoſe who ſucceed 
proviſion. to any ſubject, in virtue of a proviſion in the in- 
veſtiture, or other deed of ſettlement. This a 
pellation is given molt commonly, to heirs of a 
Heirs of a marriage. Theſe are more favourably regarded 
marriage, than heirs by ſimple deſtination, who have 
only the hope of ſucceſſion ; for heirs of a mar- 
riage, becaute their proviſions are conſtituted 
Cannot be by an onerous contract, cannot be diſappointed 
diſappoint- of them, by any gratuitous deed of the father; 
ed by gra- and they may ſue him or his cautioner to purge 
rorug incumbrances, or to make good their proviſions, 
in the event of his death, 5. Dec. 1734, Fo- 
But the Zheringham. Nevertheleſs, as their right is 
father can only a right of ſucceſſion, which is not deſigned 
contrat to reſtrain the father from granting onerous or 
rational deeds, he continues to have the full 
power of ſelling the ſubject, or charging it with 
Unleſs he debts, unleſs a proper right of credit be given 
ws word to the heir by the marriage-contract, e. g. if 
kinfle, the father ſhould oblige himſelf to infeft the 
beir in the lands, or make payment of the ſum 
provided, againſt a day certain, or when the 
child attains a certain age, K. 45, 51.; or if 
the father ſhould be reſtrained from the con- 
tracting of debt; for ſuch rights, when perfect- 
ed by infeftment, or ſecured by diligence, are 
effectual againſt all the poſterior deeds of the 
father, even onerous; fee P. Falc. 30. No— 
thing but the hope of a right is created to ſuch 


of the ſubſtitures in a marriage-contract, as are 


called after the iſſue of the marriage: For the 
parties 


— 
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parties contracting (the huſband and wife) are 
intereſted no farther, than to provide their iſ- 0 
ſue of that marriage: As to the other ſubſtitutes, 
it is a ſimple deſtination, alterable at pleaſure. 

18. Tho' all proviſions to children, by a 
marriage- contract conceived in the ordinary 
form, being merely rights of ſucceſſion, are 
poſtponed to every onerous debt of the granter, 
even to thoſe contracted poſterior to the pro- 
viſions; yet where a father executes a bond of Effect of 
proviſion to a child actually exiſting, whether proviſions 
fuch child be the heir of a marriage or not, a — * 

F ._ exiſting, 

proper debt is thereby created, which, tho? it 
be without doubt gratuitous, is not only effec- 
tual againſt the father himſelf and his heirs, 
but is not reducible at the inſtance, even of his 
prior onerous creditors, if he was ſolvent at the 
time of granting it, 4. 1. 13. A father may, The fa- 
notwithitanding a firſt marriage- contract, ſet- thers 
tle a jointure on a ſecond wife, or provide the b 
children of a ſecond marriage, for ſuch ſettle- — 
ments are deemed onerous; but where they contra. 
are exorbitant, they will be reſtricted to what 
is rational: And in all ſuch ſettlements, where 
the proviſions of the firſt marriage-contract are 
incroached upon, the heirs of that marriage 
have recourſe againſt the father, in cafe he 
ſhould: afterwards acquire a ſeparate eſtate, 
which may enable him to fulfil both obligati- 
ons, 27. — 1730, Henderſon. 
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19. In marriage- contracts, the conqueſt, or provifon 

a certain part thereof, is frequently provided of con- 
to the iſſue; by which is underſtood, whatever queſt in a 
real addition ſhall be made to the father's e- waage 
ſtate during the marriage, by purchaſe or do- 
nation. 


contract. 
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nation. Conqueſt therefore muſt be free, 3. e. 

the debts — be deducted in the computa- 

tion. What the huſband ſucceeds to during the 
marriage, as heir to an anceſtor, is not con- 

ueſt. As in other proviſions, ſo in conqueſt, 

the father is ſtill fiar, and may therefore diſpoſe 

of it, for onerous or rational cauſes. Where 

Proviſion heritable rights are provided to the heirs of a 
2 marriage, they fall to the eldeſt ſon, for he is 
the heir at law in heritage. Where a ſum of 

money is ſo provided, the word heir is applied 

. to the ſubject of the proviſion, and ſo marks 
out the executor who is the heir in moveables, 
Proviſion K. 95. Where an heritable right is provided 
to bairns, to the bairns (or iſſue) of a marriage, it is di- 
vided equally among the children, if no di- 

viſion be made by the father; for ſuch deftina- 

tion cuts off the excluſive right of the legal 

aeir, 29. Jan. 1678, Steuart. No proviſion 
granted to bairns, gives a ſpecial right of credit 

to any one child, as long as the father lives : 

The right is granted familiae, ſo that the whole 

muſt indeed go to one or other of them, but 

the father has a power inherent in him, to divide 

it among them, in ſuch proportions as he thinks 


a 


| 
beſt; yet ſo as none of them may be intirely 
excluded, 16. Dec. 1738, Campbell; except 
in extraordinary caſes, an inſtance of which, t 
| in a proviſion, even to the heir of a marriage, 7 
; may be ſeen in K. 50. | 
| Different 20. Tho?” by the general term of heir, is un- ” 
accepta- derſtood, in the common caſe, the heir whom l 

tions of : 
"ghee the law points out, yet where there has been an / 
. antecedent deſtination of a ſubject, limiting the C 
ſucceſſion to a certain order of heirs, the general f 
L 


word heir, in all the poſterior ſettlements, ei- 
ther 


J ? 
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ther of that ſubject, or of any other intimately 
connected with it, ſignifies in dubio, not the 
legal heir, but the heir of the inveſtiture. Thus, 
if one, who has taken a right of lands to his 
heir-male, ſhould thereafrer acquire a right of 
reverſion of theſe lands, to his heirs indefinitely 
ſuch reverſion would go, not to the heir at law, 
but to the heir- male. Upon the ſame principle, 
if a ſuperior of lands ſhould afterwards acquire 
the property; or a proprietor any real right 
affecting them, ſuch poſterior acquiſitions would 
not deſcend to the heir of conqueſt, tho” they 
were purchaſed by the anceſtor, but to that 
heir to whom the firſt rights were provided, 8. 
Jan. 1740, D. Hamilton. 

21. As by the Roman law, no man could Subſtitu- 
name an heir, to his own heir who was paſt pu- tion, 
pillarity, their ſubſtitutions were really no more 
than conditional inſtitutions, which meant on- What by 
ly, that if the inſtitute either could not, or was the Rong 
not willing to take the ſucceſſion, the ſubſtitute . 
might; but, where the ſucceſſion was a- 
ctually taken up by the inſtitute, it devolved, 
after his death, on his own heir, and not on the 
ſubſtitute. With us, clauſes of ſubſtitution, What by 
when inſerted in tailzies, have been always un- ours! 
derſtood to give the ſubſtitute a right, at what 
time ſoever the inſtitute died, guandocungque de- 
fecerit, altho? he had taken the ſucceſſion before 
his death: And ſubſtitutions in teſtaments, 13. 

July 1681, Chryſtie, marriage-contracts and 
bonds, Harc. 370.— 17. Nov. 1747, Ander- 
ſon,---26. June 1634, Keith, are alſo govern- 
ed by the ſame rule; unleſs it be preſumeable, 
from ſpecial circumſtances, that no more is in- 
tended by the parties, than a conditional inſti- 

Aaa tution, 
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tution, Harc. 390, F. 23. Feb. 1697, Dich- 
ſon ; yet ſee Dirlet. Doubts, voce, Subſtitution 
It is either in Legacies. A ſimple ſubſtitution gives the 
ſimple, ſubſtitute no more than the hope of Succeſ- 
Or guard- ſion, ſupr. §. 9. ; but, where a prohibition is 
ed with a adjected, that no deed ſhall be done to hurt it, 
prohibi- the inſtitute cannot diſpoſe of the ſubject, un- 
ot leſs for onerous, or at leaſt rational cauſes, 
8. July 1673, Graham, A prohibition is im- 
plied in the ſubſtitution of children mutually 
to one another, New Coll. 34. 
Proviſion 22+ A clauſe of return is that, by which a 
of return. ſum in a bond or other right, is, in a certain e- 
vent, limited to return to the granter himſelf, 
Its effects. Or his heirs. When a right is granted for one- 
rous cauſes, e. g. a bond for borrowed money, 
the creditor may defeat the clauſe of return, e- 
ven gratuitouſly ; becauſe ſuch clauſe is preſu- 
med ro proceed merely trom his own good-will, 
and ſo is of the nature of a ſimple deſtination, 
28. Zan. 1737, Robertſon : But, where the ſum 
in the right flows from the granter, as in bonds 
of proviſion, donations, ©'c. or where there is 
any other reaſonable cauſe for the proviſion of 
return in his favour, the receiver cannot diſ- 
appoint it gratuitouſly7 31. Zan. 1679, Drum- 
mond. Yet ſince he is fiar, the ſum may be 
cither aſſigned by him for an onerous 3 or 
affected by his creditors; nay, he may ſue for 
payment, without giving ſecurity that the re- 
turn ſhall be made effectual, ſince his faith was 
truſted at granting the right; unleſs he be ver- 
gens ad inopiam, 10. June 1747, Beatſon. 
All heirs 23. An heir is, in the judgment of law, ea- 
«25 =o dem perſona cum defuncto, and ſo repreſents the 
ceaſed uni. deccaled univerſally, not only in his rights, but 
verſally, Il 
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in his debts : In the firſt view, he is ſaid to be 
heir adive; in the ſecond, paſive. From this 
| ry rule are excepted, heirs ſubſtituted in a 

ecial bond, 3. Fuly 1666, Fleming ; and even 
ubſtitutes in a diſpoſition omnium bonorum, 
to take effect at the granter's death, 5. June 
1745, Mercer; for ſuch ſubſtitutes are conſider- 
ed as ſingular ſucceſſors, and their right as an 
univerſal legacy, which does not ſubject the le- 
gatee ultra valorem. But heirs male, or of 
tailzie, tho' their right be limited to ſpecial 
ſubjects, are nevertheleſs liable, not merely to 
the extent of the ſubject entailed or provided, 
but in ſolidum; becauſe ſuch rights are deſign- 
ed to carry an univerſal character, and fo infer 
an univerſal repreſentation of the granter. 

24. The heir of line is primarily liable for 
the debts of his anceſtor; for he is the moſt 
proper heir, and ſo mutt be diſcuſſed by credi- 
tors, before any other can be ſued. Next to 
him, the heir of conqueſt; becauſe he alſo ſuc- 
ceeds to the univerſitas of the whole heritable 
rights, which his anceſtor had acquired by 
ſingular titles. Then, the heir male, or of a 
marriage; for their propinquity of blood ſub- 
jects them more directly, than any other heir of 
tailzie who may poſſibly be a ſtranger, and who 
for that reaſon, is not liable till all the reſt 
be diſcuſſed, except for ſuch of the anceſtor's 
debts or deeds, as relate ſpecially to the lands 
tailzied; as to which he is liable, even before 
the heir of line, St. 3. 5. 17. Heirs portion- 
ers are liable, pro rata, for their anceſtor's 


Except 
heirs ſub- 
ſtituted 
in a bond, 
or heirs 
of provi- 
ſton. 


The order 
in which 
heirs are 
liable, 


debts; but, if any of them prove inſolvent, the 


creditor may, after diſcuſſing her, inſiſt for her 
Marc againit the reſt, Dirl. 10.; who will be 
liable, 
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liable, not indeed in/olidum, but to the extent 

of the benefit accruing to them by the ſucceſ- 

Relief a - ſion, F. 21. Zune 1698, Hhite, Where an 
bens heir, liable ſabſidiariè, pays the anceſtor's debt, 
end. action of relief is competent to him, againſt that 
heir who is more directly liable; in reſpect of 

whom he is not co-heir, but creditor, 3. 4. 10, 

25. Before an heir can have an active title 

to his anceſtor's rights, he muſt be entered 

by ſervice and retour. He who is intitled to 

enter heir, is before his actual entry, called ap- 

parent heir. The bare right of apparency car- 

Apparent ries certain privileges with it. An apparent 
heirs their lieir may defend his anceſtor's titles, againſt 
privileges. any third party who brings them under chal- 
lenge, 19. Jan. 1627, L. Roſlin. Tenants 

may ſafely pay him their rents; and after they 

have once acknowledged him by payment, , he 

may compel them to continue it, Gilm. 94, 

N The older deciſions conſidered the rents not le- 
vied by an apparent heir who was entered into 
poſſeſſion, as his property; in ſo much, that they 

might not only be affected, during his life, by 

the diligence of creditors, bur even confirmed, 

after his death, by his executors. But in truth, 

tho? apparency be a title of poſſeſſion, the rents 

which the heir did not really receive, and to 

which he had made up no right byentry before 

his death, muſt, from the neceſſity of law, be 

in hereditate jacente of the perſon laſt infeft, 
Harc. 71. 2 5 
Juidelile- 26. As an heir is, by his entry, ſubjected 
rand, univerſally to his anceſtor's debts, apparent 
heirs have therefore a year(annus deliberandi) 

allowed to them from the anceſtor's deceaſe, 
to deliberate whether they will entex or not, 
8 | b tit. 
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tit. C. de jure deliþ.; till the expiring of which, 

tho' they may be charged by creditors to enter, 

they cannot be ſued in any proceſs founded protect 
upon ſuch charge. Tho' declaratory actions, the heir 
and others which contain no perſonal concluſion, from ſuite 
may be purſued againſt the apparent heir, with- for à year- 
out a previous charge; action does not lie e- 

ven upon theſe, within the year, if the heir 

cannot make the proper defences without in- 

curring a paſſive title, 26. Zune 1667, Deuar; 

But judicial ſales, commenced againſt an ance- 

ſtor, may be continued upon a citation of the 

heir, without waiting the year of deliberating, 

by a ſpecial act of ſederunt, 23. Nov. 1711, 

5. This annus deliberandi is computed, in 
the caſe of a poithumous heir, from the birth ä 
of ſuch heir. An apparent heir, who, by im- — 
mixing with the eſtate of his anceſtor, is as loſes his 
much ſubje&ed to his debts as if he had enter- Jus deli. 
ed, can have no longer a right to deliberate, nd. 
whether he will enter or not, Dirl. 450. 

27. The apparent heir may, even after this 43 appa 
year is expired, ſue havers, i. e. cuſtodiars or rent heir 
poſſeſſors, for exhibition of all writings pertain- may pur- 
ing to his anceſtor, and alſo of all deeds grant- fue exbibt- 
ed by him, whether to thoſe of his own fami- 2 
ly, or to ſtrangers, Br. 112.; that he may year, 
thereby be enabled to balance his anceſtor's e- 
ſtate with his debts. An apparent heir, who 
has renounced the ſucceſſion, cannot ſue for ex- 
hibition, againſt that creditor at whoſe ſuit he 
was charged to enter heir; becauſe his renun- 
ciation upon the charge imports an approbation 
of the charger's right, Zan. 1721, Richardſon ? 

But ſuch renunciation does not exclude exhibi- 
tion againſt any other creditor; its effect being 
| reſtricted 
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reſtricted to the ſpecial debt, which was the 
ground of the charge, 8. Jan. 1675, Waird. 
For other privileges of apparency, ſee 2..9. 
3.—2. 12. 27. | | 

Service of 28. All ſervices proceed on brieves from 
heir the chancery, which are called brieves of in- 
queſt, and have been long known in Scotland, 
Proceeds St. R. III. c. 1. The judge, to whom the 
on a brief, brief is directed, is required to try the matter by 
an inqueſt of fifteen {worn men; which inqueſt 
cannot fit, till fifteen days after the brief has 
been proclaimed, 1503, c. 94. at the market- 
croſs of the head borough, deſcribed F. 29. 
And this proclamation to all and ſundry, ſuper- 
{edes the neceſſity of citing any particular per- 
ſon, as party to the ſervice. The inqueſt, if 
they find the claim verified, muſt declare the 
dlaimant heir to the deceaſed, by a verdict or 
Which is ſervice which the judge muſt atteſt. The brief 
oo of inqueſt was from the beginning retourable, 
"me j. e. it behoved the judge to return the brief 
with the ſervice proceeding on it, to the chan- 
cery, arg. St. R. III. c. 1.5. 3. ; but it would 
appear that from that period to the year 1550, 
the obtainer of the brief got the ſervice deliver- 
ed to him, either by the judge or by the chan- 

cery; for many of our oldeſt families have at 
this day in their keeping, the authentic ſervices 
of their anceſtors, with the ſeals of the inqueſt 
appended to them: And hence, a principal ſer- 
vice dated before 1550, was ſuſtained, tho” there 
had been no evidence of its having been re- 
toured to the chancery, 17. Feb. 1624, Lord 
Elhhingſton. But, from that time, no ſervice 
has been deemed compleat, till it be retoured, 


F. 2. Feb. 1698, Macintoſh; after which, the 
heir 


/ 
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heir ſerved may, on his application, get an 
extract thereof from the chancery; but the 
ſervice is compleat, tho“ ſuch extract ſhould 

not be demanded. The brief of mortanceſtry Brief of 
(de morte anteceſſoris) was the ground of a pro- mortance- 
per action, and related to the particular caſe, ſtry. 
where the heir was excluded from the poſſeſſion 

of the lands, by the ſuperior or other perſon 
pretending right to them, whom therefore it 

was neceſſary to call as a party to the ſuit, 

R. M. I. 3. c. 28. et ſeꝗꝗ.— J. Att. c. 52. 

29. The ſervice of heirs is either general, or General 
ſpecial. A general ſervice veſts the heir in the fervice. 
right of all heritable ſubjects, which either do 
not require ſeiſin, as reverſions, bonds ſeclu- 
ding executors, heirſhip-moveables, &-c. or 
which have not been perfected by ſeiſin in tlie 
perſon of the anceſtor, as diſpoſitions, heritable 
bonds, &-c.; but it can carry no right cloathed 
with infeftment, not even the perſonal obli- 

ation, contained in a right of annualrent on 
which ſeiſin had followed, Fan. 17 29, Lord 
Halkerton. The brief on which a general ſer- 
vice proceeds, may be directed to any judge- 
ordinary, 6. March 1630, L. Caſtyben, and 
mult be proclaimed in the juriſdiction where it 
is to be ſerved. A ſpecial ſervice, followed by Special 
ſeiſin, veſts the heir in the right of the ſpecial ſervice, 
ſubjects, in which the anceſtor died infeft; and 
the brief muſt be directed, either to the Sheriff Some- 
of the county, or Baily of the borough, where times 
the ſubjects lie; or, by ſpecial warrant of the cg: 1 
court of Seſſion, to delegates, generally the legates. 
macers of the Seſſion, to whom the court, in 
caſes of difficulty, join one or two of their 
own number, as aſſeſſors. The proclamation 
of 


Heads of 
the brief 
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of this brief muſt, in all caſes, be made at the 
head-borough of the juriſdiction where the lands 
lie. The ſtyle of all brieves, whether a ge- 
neral or a ſpecial ſervice be intended, is the 
ſame, and contains ſeven diſtin& heads, which 
the inqueſt is commanded to anſwer. Where 
the heir claims to be ſerved in ſpecial, all of 
them muſt be anſwered ; but in a general ſer- 
vice, the inqueſt anſwers only the two firſt. 
30. The two queſtions to be anſwered in a 
general ſervice are, firit, Whether the an- 


anſwered cœſtor died at the peace of the Sovereign? This 


in a gene- 
ral ſer- 
vice. 


is inquired into, on account of the fiſk, for, 
where one dies in rebellion, his whole eſtate for- 
feits to the crown; but the affirmative is pre- 
ſumed, unleſs actual rebellion be proved. Re- 
bellion, in conſequence of a denunciation upon 
letters of horning, is no bar to the ſervice, 21. 
Nov. 1626, Seaton. The ſecond queſtion is, 
Whether the claimant be the next and lawful 
heir to the deceaſed ? The legitimacy is pre- 
ſumed; but the propinquity muſt be proved, 
either by witneſſes, or if it be remote, by pro- 


per evidence in writing. The particular de- 


Heads in 
a ſpecial 
fervice. 


2 by which it is connected, ought to be 
ecially ſet forth in the claim and ſervice, 22. 
Ely 1629, E. Caſſils. That degree which is 
proved, is preſumed to be the neareſt, unleſs 
the proof of a nearer be inſtantly offered; and 
the remoteſt degree excludes the crown's right, 
as ultimus heres. 

31. In a ſpecial ſervice, the claimant muſt 
prove, upon the firſt head above mentioned, 
the preciſe time of the anceſtor's death, that 
it may be known, how long the lands have been 


in non: entry; and that the deceaſed ſtood infetr, 
as 
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at his death, in the lands contained in the claim, 
which is inſtructed by his ſeiſin. The following 
five heads are alſo inquired into, in a ſpecial ſer- 
vice. 1. Of what ſuperior the lands are held in 
capite, or immediately. 2; By what manner of 
holding. 3. What their extent is, both old and 
new. This laſt ſerves to fix the rate of the ſu- 
perior's caſualities, which is governed by the 
new extent; and perhaps was alſo intended to 
aſcertain the heir's proportion of public ſubſi- 
dies, which, till 1649, was regulate] by the old 
extent, 2. 5. 16. As the non-entry, due out of 
the lands formerly holden ward of the crown, 
is now proportioned by the valued rent, the 
late act for aboliſhing ward-holdings provides, 
that the valuation ſhall alſo be inſerted in the 
retours of ſuch lands. 4. Whether the claim- 
ant be of lawful age. This head was formerly 
neceſſary in ward-holdings, in which the ſupe- 
rior was not bound to enter the heir, while he 
was minor; but now, that ward-holdings are 
aboliſhed, the queſtion muſt be always an- 
ſwered in the affirmative. The laſt head, 
in whoſe hands the fee has been ſince the an- 
ceſtor's death, ſerves to ſhew whether non- 
entry be due; for if the lands have been poſ- 
ſeſſed by a tercer or liferenter, it is excluded, 
2. F. 20. | 
32. If an heir, doubtful whether the eſtate Entry of 
of his anceſtor be ſufficient for clearing his an heir by 
\ debts, ſhall, at any time within the anmus delibe- — 
randi, exhibite upon oath, a full inventory of 
all his anceſtor's heritable ſubjects, to the clerk 
of the ſhire where the lands lie; or, if there is 
no heritage requiring ſeiſin, to the clerk of the 
thire where he died; and if, after the ſame 1s 
B b h ſubſcribed 
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ſubſcribed by the Sheriff or Sheriff-depute, the 
clerk and himſelf, it ſhall be regiſtred in the 
regiſter appointed for that purpoſe, his fuble- 
quent entry will ſubject him no farther, than 
to the value of ſuch inventory, 1695, c. 24. 
borrowed from J. 22. F. 2. 3. 4. C. de jure 
delib. If the inventory be given up and regi- 
{tred within the time preſcribed, the heir may 
ſerve on it, even after the year, F. 11. Feb. 

1708, Mackay. 
Creditors 33. Theze is good ground to conclude, both 
_ not from the rubric and tenor of this ſtatute, that 

on an. . . 
eſtimation it was deſigned, not to deprive creditors of the 
of the in- Tight of making the molt of their deceaſed debt- 
ventory by or's eſtate, but merely to ſave the heir from an 
witneſſes. univerſal repreſentation. Creditors therefore 
are not obliged to acquieſce in any preſumed 
value, that may ariſe from the eſtimation of 
witneſſes ; but, if they be real creditors, 1681, 
c. 17. may bring the eſtate to a public ſale, in 
order to diſcover its true value; ſince an eſtate 
is always worth what can be pot for it, 12. July 
1738, heirs of L. Glenkindy. An heir by inven- 
An heir tory, as he is, in effec, a truſtee for the credi- 
nor ap tors, muſt account for that value, to which the 
y Is a f 

truſtee eſtate may have been improved ſince the death 
for the of the anceſtor, 6. July 17 27, Aikenhead ; and 
creditors. he muſt communicate to all the creditors, the 
caſes he has got in tranſacting with any one of 
them, Dec. 1725, Aikenhead. He may, upon 
a fale, pay the price to the creditors who firſt 
apply, June 1733, Veitch; but a general de- 
cree obtained by one creditor, finding the heir 
liable to the extent of the inventory, gives him 
no preference over the others, while the ſubject 
is in medio, 28. Nov. 1738, cred. of Crichen. 
34. Practice 
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34. Practice has introduced an anomalous Entry up- 
fort of entry, without the interpoſition of an on a pre- 
inquelt, by the ſole conſent of the ſuperior, who, , 2 
if he be ſatisfied that the perſon applying to . 
him 1s the next heir, grants him a precept (call- 
ed of clare conſtat, — the firſt words of its 
recital), commanding his baily to infeft him in 
the ſubjects that belonged to his anceſtor. 
Theſe precepts are, no doubt, effectual againſt 
the ſuperior, who grants them and his heirs; 
and they may, when followed by ſeiſin, afford 
a title of preſcription : But as no perſon can 
be declared an heir by private authority, they 
cannot bar the true heir from entering after 
twenty years, as a legal entry would have done. 

Of the ſame nature, is the entry by haſp and Entry by 
ſtaple, commonly uſed in burgage tenements of _—_—_ 
houſes, by which the baily, without calling an *** 
inqueſt, cognoſces or declares a perſon heir, up- 

on evidence brought before himſelf ; and, at the 

ſame time, infetts him in the ſubject, by 

the ſymbol of the haſp and ſtaple of the door. 

How far charges given by creditors to apparent 

heirs to enter, ſtand in the place of an actual 

entry, ſo as to ſupport the creditor's diligence, 

has been explained, 2. 12. 5. 

35. A ſervice, proceeding on a claim as next The ſer- 
and lawful heir, carries all the ſubjects deſcen- IG _—_ 
dible to an heir at law, that have not been li- — 
mited by any entail; but it carries no right character 
provided to a certain order of heirs, even tho? of the 
the claimant ſhould, by the failure of the prior laimant. 
members of tailzie, happen to be alſo heir of pro- 
viſion ; for he ought to have claimed as heir of 
proviſion ; and the ſervice muſt be reſtricted to 
the claim laid before the inqueſt, and the evi- 

| dence 
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dence brought in ſupport of it, 21. July 1738, 
Edgar: In all ſucceſſion therefore by ſpecial pro- 
viſion, the ſervice mult deſcribe the heir by the 

articular character under which he claims, 
A ſpecial A peneral ſervice cannpt include a ſpecial one, 
= in fince it has no relation to any ſpecial ſubject, 
cludes a . R * 
general and carries only that claſs of rights on which 
one of the ſeiſin has not proceeded; but a ſpecial ſervice im- 
ſame kind. plies a general one of the ſame kind or charac; 
ter, and conſequently, carries even ſuch rights 
as have not been perfected by ſeiſin; for, if 
the verdict's returning an anſwer affirmative, 
to the two firſt heads of the brief, veſts thoſe 
rights in the heir, their anſwering them jointly 
with the ather five heads of the brief, muſt have 

| the ſame effect. WIA 
In what 36. Service is not required to eſtabliſh the 
caſes ſer- heir's right in titles of honour, or offices of 
ednet the higheſt dignity; for theſe deſcend jure ſan- 
+ at guinis. As the bare right of apparency intitles 
an heir, to continue his anceſtor's poſſeſſion, 
ſupr. §. 25.; an heir may, even without a ſer- 
vice, not only levy the rents of a land-eſtate, 
but enjoy a tack, or any other temporary right 
belonging to his anceſtor : But, as the pro- 
perty of theſe ſubjects is not, by this privilege, 
veſted in the apparent heir, it may be doubted 
whether he can aſſign ſuch tack to another, 
more than he can convey his anceſtor's land- 
eſtate; for it is the proprietor alone, who has 
a right to aſſign. One who is nominatim ſub- 
ſtituted in a bond, immediately after the credi- 
tor, needs no ſervice for proving that the cre- 
ditor is dead;' but where a bond is taken to 
one and the heirs of his body, whom failing ta 
3 ſubſtitute, a ſervice mult be obtained by the 
1 | ſubſtitute, | 
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ſubſtitute, for proving that the heirs called be- 
fore him have failed, &. 3.5. 6. No right 
cloathed with infeftment can, in any caſe, be 
{mitted to ſubſtitutes without ſervice. 

37. A ſpecial ſervice does not carry, out of 
the hereditas jacens of the deceaſed, the ſpecial 
ſubjects in which he died infeft, until the heir 
compleat it by ſeiſin. Where the lands hold 
of the crown, the chancery iſſues precepts for 
intefting the heir, which muſt be directed to 
the Sheriff of the ſhire. In lands holden of a 
ſubject, the heir may, in place of the former te- 
dious method of running precepts againſt the ſu- 
perior, Hope Min. Pr. 55., obtain a warrant 
from the Seſſion, for letters of horning to charge 
the ſuperior to receive him, 20. Geo. II. c. 50. 
Where the ſuperior is not himſelf entered, ſuch 
charge would be inept; in that caſe therefore, 
the heir muſt, in terms of 1474, c. 58. charge 
the ſuperior to obtain himſelf entered, within 
forty days, in the ſuperiority, that ſo he may 
be in a capacity of entering his vaſſal, under 
the penalty of loſing his right for life. It 
the ſuperior refuſe to obey either of theſe char- 
ges, the next ſuperior, as coming in his place 
(/upplendo vices), may be compelled at the ſuit 
of the heir to infeft him; and thus, the heir may 
proceed againſt all the intermediate ſuperiors be- 
tween him and the Sovereign, againit whom a 
charge is both improperand unneceſſary; for the 
crown refuſes none; fee Dallas's Styles, p. 234 

The ſuperior, thus entring his ſubvaſſal's heir, 
loſes none of the caſualities falling by his im- 
mediate vaſlal; ſeeing what he does is merely 
an act in obedience, 
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Paſſive 38. An heir, by immixing with his ance- 
_ in ſtor's eſtate. without entry, ſubjects himſelf 
tage. to his debts, as if he had entered; or, in our 
law phraſe, incurs a paſlive title. The only 
paſſive title, by which an apparent heir becomes 
liable aniverſily for all his anceſtor's debts, 
Ceſtio pro is geſtio pro herede, or his behaving himſelf, 
berede, ſo as none but an heir has right to do, J. 20. pr. 
Prom de adgq- vel omit. her. Behaviour as heir is in- 
what facts ferred, from the apparent heir's intromiſſion at- 
inferred, ter the death of the anceſtor, cither by him- 
ſelf, his tenants or factors, with any part of 
the lands or other heritable ſubjects belonging 
to the deceaſed, to which he himſelf might have 
compleated: an active title by entry; even with 
heirſhip-moveables, which, in the doctrine of 
ſucceſſion, are conſidered as heritage; or with 
the title deeds or other writings of the deceaſed. 
It is inferred without actual intronuſhon, by 
the heir's conveying to a third party, or even 
granting diſcharges of rents or other ſubjects 
to which he might have ſucceeded as heir, ſee 
10. Feb. 1642, Johnſton: But his bare re- 
nunciation of the ſucceſſion, in favour of ano- 
ther, does not infer it; becauſe nothing is there- 
by tranimitted to the receiver, hurtful to cre- 

ditors, 5. Fuly 1666, Scot. 
How ex- 39. This paſlive title is excluded, if the 
cluded. heir's intromiſſion be by order of law, e. g. 
introm:ſhon with heirſhip-moveables in 9 
quence of confirmation; or if it be founded 
an ſingular titles, and not as heir to the de- 
ceaſed; e. g. if he has intermeddled with the 
heirſhip, as donatary from the crown to the 
jingle eſcheat of the deceaſed, or if he has levied 
the rents of his anceſtor's eſtate, in virtue 
| of 
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of an adjudication againſt it, to which he him- 
ſelf had acquired a right. This laſt defence 
was always ſuſtained, tho” the adjudication had 
proceeded on a bond granted by the heir him- 


ſelf; till the Lords declared, by Act S. 28. 


Feb. 1662, that intromiſſion by the heir, in 
virtue of an adjudication founded on his. own 
bond, ſhould infer a paſſive title. And it is 
now enacted, by 1695, c. 24. that an appa- 
rent heir's purchaſing any right to his anceſtor's 
eſtate, otherwiſe than art a public roup (auction), 
or his poſſeſſing it in virtue of rights ſettled in 
the perſon of any ſuch near relation of the an- 
ceſtor, to whom he himſelf may ſucceed as heir, 
otherwiſe than upon purchaſe by public fale, 
ſhall be deemed behaviour as heir. 

40. Behaviour as heir is alſo excluded, where 
the intromiſſion is ſmall, unleſs an intention to 
defraud the anceſtor's creditors, be preſumable 
from the circumſtances attending it, 6. Nov. 
1622, L. Dundas. Neither is behaviour in- 
ferred againſt the apparent heir, from the pay- 
ment of his anceſtor's debt, which is a volun- 
tary act, and profitable to the creditors; nor by 
his taking out of brieves to ſerve, for one 
may alter his purpoſe, while it is not compleat- 
ed; nor by his aſſuming the titles of honour be- 
longing to his anceſtor, or exerciſing an ho- 
norary office hereditary in the family, for theſe 
are rights annexed to the blood, which may 
be uſed without proper repreſentation, Harc. 
31: But the exerciſing af heritable office of 
profit, which may paſs by voluntary convey- 
ance, and conſequently, is adjudgeable, 2. 1 2. 
3, may reaſonably be thought to infer a paſſive 
title, Laſtly, as paſhve titles have been intro- 

duced 
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duced, merely for the ſecurity of creditors, 
therefore, where queſtions concerning beha- 
viour ariſe among the different orders of heirs, 
they are liable to one another, no farther than 
in valorem of their ſeveral intromiſfions; 20. 
Nov. 1630, Pride. . 
Sages 41. Another paſlive title in heritage, may 
of praeQ be incurred by the apparent heir's accepting a 
ceptio he- gratuitous right from the anceſtor, to any p- 
reditatis. of that eſtate to which he himſelf might have 
ſucceeded as heir; and it is called praeceptio 
| hereditatis, becauſe it is a taking of the ſuc- 
ceſſion by the heir, before it opens ro him by 
the death of his anceſtor. If the right be o- 
nerous, there is no paſſive title; but its one- 
roſity muſt be proved, otherwiſe than by the 
aſſertion of the granter in the recital: If the 
conſideration paid for it does not amount to its 
full value, the creditors of the deceaſed may 
reduce it in ſo far as it is gratuitous, upon the 
ſtatute 1621; but till it infers no paſſive title. 
Tho” the right accepted of, be granted to ful- 
fil a marriage-contra&, it is not, for that rea- 
fon, to be deemed onerous ; for the heir of a 
marriage has only a right of ſucceſſion, ſubject 
to the payment of the father's debts, 22. Feb. 
1681, More. | f 
42. The heir incurring this paſſive title is 
no farther liable, than if he had, at the time of 
1 his acceptance, entered heir to the granter, 
1 and ſo ſubjected himſelf to the debts that were 
then chargeable againſt him; but with the po- 
1 ſterior debts, he has nothing to do, not even 
1 with thaſe contracted between the date of the 
| right, and the infeftment taken upon it, Feb. 
1721, L. Aldy; and he is therefore called 


ſucceſſor 


+ at 1 Fade 
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ſucceſſor titulo lucrativo poſt contractum debi- 

tum. Not only immediate, but mediate apparent 
heirs, may be ſubjected to preception. Thus, an 
eldeſt fon of an eldeſt ſon incurs it, by accept- 
ing an heritable right from his grandfather; 
becauſe the accepter is, by the neceſſary courſe 
of law, alioqui ſucceſſurus to the granter, tho? 
not immediately: But a right granted by one 
brother to another, or by a father to his daugh- 
ter does not infer it, tho the ſucceſſion ſhould 
at laſt open to the grantee; becauſe the grant- 
er might have afterwards had iflue, which would 
ſuccced preferable to the grantee. 

43. Neither of theſe paſſive titles takes place, In what 
unleſs the ſubject intermeddled with or diſponed, theſe tuo 
be ſuch as the intrometter or receiver would e, mn 
ſucceed to, as heir: Hence, an heir of provi- **S? 

tion, immixing with heirſhip-moveables, or 

an heir of line intermeddling with, or accepting 

a right to ſubjects provided to ſpecial heirs, 

incurs no paſſive title. In this alſo, theſe two 
paſhve titles agree, that the intromiſſion in both, 

mult be after the death of the anceſtor; for 

there can be no fermini habiles of a paſſive title, 

while the anceſtor is alive. But, in the fol- 
lowing reſpects they differ: 1: Geſtio pro lie- jn what 
rede, being a vitious paſlive title tounded upon they differ. 
a quaſi-delict, viz. intromiſſion without the or- 

der of law, cannot be brought againſt the de- 


ö linquent's heir, if proceſs has not been litiſcon- 

| teſted, while the delinquent himſelf was alive, 
4. 1. 40-3 whereas the ſucceſſor titulo lucra- 

| tivo is, by the acceprance of the diſpoſition, 

| underſtood to have entered into a tacit contract 
with the granter's creditors, by which he under- 
takes the b 


arden of their debts; and all actions 
Cee founded 
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founded on contract are tranſmiſſible againſt 
heirs. 2. The right accepted by the ſucceſſor 
titulo lucrativo, gives him an active title, 
whereby proceſs of relief is competent to him 
againſt the executors of the anceſtor, for ſuch 
of the moveable debts as he has paid; whereas 
he, who behaves as heir, not being heir active, 
has no title to ſue for relief, cither againſt the 
executors, or any other heir who may be liable 
before him, unleſs he has taken care to get an 
aſhgnation from the creditor upon payment: But 
this does not bar him from the benefit of diſ- 
cuſſion, which is an exception or defence, and 
ſo requires no active title. 

Proponing 44. An apparent heir, who is cited by the 
defences a- anceſtor's creditor in a proceſs for payment, 
gainſt the ;f he offers any peremptory defence againſt 

anceſtor's a 
debt, the debt, incurs a paſſive title; for he can have 
no intereſt to object againſt it, but in the cha- 
And not racter of heir, 11. Feb. 1713, Lundy. In the 
renoun- ſame manner, the heir's not renouncing upon a 
cg ubon charge to enter heir, infers it: But the effect of 
to ene. both theſe, is limited to the ſpecial debt pur- 
are pal. ſued for, or charged upon; for the deeds from 
title. which ſuch repreſentation is inferred, being pri- 
vate, can operate only in. favour of the ſpecial 
creditor at whoſe ſuĩt the proceſs or charge 
is raiſed. This paſhve title, which is inferred 
from the heir's not renouncing, has no effect 
till decree paſs againſt him; and even a re- 
nunciation offered after decree, if the decree be 
in abſence, will intitle the heir, to a ſuſpenſion 
of all diligence againſt his perſon and eſtate, 
competent upon his anceſtor's debts. . 
45. By the principles of the feudal law, an 
heir, when he is to compleat his titles by ſpe- 
- _ 
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cial ſervice, muſt neceſſarily paſs over his im- And en- 
mediate anceſtor, e. g. his father, if he was tering to 
not infeft; and ſerve heir to that anceſtor who e 
was laſt veſt and ſeiſed in the right, and in predeceſ- 
whoſe hereditas jacens the right muſt remain, ſor: 

till a title be connected thereto from him. As 

this bore hard upon creditors, who might think 
themſelves ſecure, in contracting with a. perſon . 
whom they ſaw for ſome time in the poſſeſſion 

of an eſtate, and from thence conclude that he 

was legally veſted in it, it is therefore provide 

by 1695, c. 24. that every perſon, paſſing o- 

ver his immediate anceſtor who had been three 

years in poſſeſſion, and ſerving heir, or ſucceed- 

ing by adjudication on his own bond to one 

more remote, ſhall be liable for the debts and 

| deeds of the perſon interjęcted, to the value of 

| the eſtate to which he is ſerved. This ſtatute, 

being correctory of the feudal maxims, has been 

ſtrictly interpreted, ſo as not to extend to the 
gratuitous deeds of the perſon interjected, K. 

74. ; nor to the caſe, where the interjected 

perſon was a naked fiar, and poſſeſſed only ci- 

villy, through the liferenter, 25. Zune 1745, 

Bogle. If an heir, in place of compleating his 

titles, by adjudging upon his own bond, or by 
entering to his remoter predeceſſor, which .are 

the only caſes expreſsly guarded againſt by the 
{tatute, ſhall poſſeſs the lands in the bare right 

of apparency, it has been found, once and a- 

gain, that the penalty of the act does not reach 

him, 8. Zan. 1736, Lady Rattar,— New Coll. 

121. No. 1.; but this point is {till called in que- 

ſtion, perhaps not without ſome reaſon ; tor, 

if ſuch a device, which is in the power of e- 

very heir, ſhall effectually ſecure againſt a 2 

| We 
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ſive title, the intention of the ſtatute may be 
utterly defeated. 

Reduction 46. Our law, from its jealouſy of the weak- 

by the neſs of mankind, while under ſickneſs, and of 

— 15011 the importunity of friends in that conjuncture 

A has declared that all deeds affecting heritage, i 

they be granted by a perſon on death-bed, (i. e. 
after contracting that ſickneſs which ends in 
death) to the damage of the heir, are ineffec- 
tual, RX. M. I. 2. c. 18.5. 7. et ſeqq. except 
where the debts of the granter have laid him 
under a neceſſity to alien his lands, St, Gul. c. 
13. §. 2. As this law of death-bed is founded 
ſolely in the privilege of the heir, death-bed 
deeds, when conſented to by the heir, are not 
reducible, R. M. J. 2. c. 18. §. 10. The 
term properly oppoſed to death- bed js liege pou- 
iv, by which is underſtood a ſtate of health; 
and it gets that name, becauſe perſons in health 
have the legittima poteſtas, or lawful power, 
of diſpoſing of their property at pleaſure. 


_ 47. The two extremes being proved, of the 
8 granter's ſickneſs immediately before ſigning, 


bed deed. and of his death following it, tho' at the great- 
7” diſtance of time, did, by our former law, 

found a preſumption that the deed was granted 

in lecto, St. 3. 4. 28, which could not have 

been elided, but by a poſitive proof of the grant- 

Neath- er's convaleſcence; but now the allegation of 
bed ex- death-bed is alſo excluded, by his having lived 
— ſixty days after ſigning the deed, 1696, c. 4. 
leſcence: The legal evidence of convaleſcence is the 
or by li- granter's having been, after the date of the 
b * deed, at kirk OR market unſupported; for a 
de the Proof of either will ſecure the deed from chal- 
date, Jenge, 28. Zune 1671, cred, of Balmerino. 
9 „ = - 
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The going to kirk or market muſt be perform- 
ed, when people are met together in church for 
public ſervice, or in the market-place at the 
time of market, Act. S. 29. Feb. 1692, By 
the older deciſions, no other proof of convaleſ- 
cence was receivable, 7. Feb. 1671, Laury,— 
F. 25. Nov. 1687, Keiry; but equipollent acts 
are, by our later practice, ſuſtained, if they 
are equally pregnant, F. 22. Feb. 1694, 
Tilliquhen. 
48. The privilege of ſetting aſide deeds ex 
capite lecti, is competent to all heirs; not to 
heirs of line only, but of conqueſt, tailzie or 
proviſion ; not only to the immediate, but to 
remoter heirs, as ſoon as the ſucceſſion opens 
to them, tho” the deed in diſpute ſhould not 
appear hurtful to the immediate heir, K. 33. 
But, where it is conſented to, or ratified by 
the immediate heir, it is ſecured againſt all 
challenge, even from' the remoter; for ſuch 
conſent has the effect of a fictio brevis mans; 
the dy ing perſon is conſidered as diſponing to 
the heir, and he, to the ſtranger in whoſe favour 
the deed was really granted: Yet the imme- 
diate heir cannot, by any antecedent writing, 
renounce his right of reduction, and thereby 
give ſtrength to deeds, that may be afterwards 
granted in lecto to his hurt; for no private re- 
nunciation can authoriſe a perſon to act con- 
trary to a public law; and ſuch renunciation is 
preſumed to be extorted through the fear of ex- 
heredation, 4. Dec. 1733, Inglis. If the heir 
ſhould not uſe this privilege of reduction, his 
creditor may, by adjudicaion, transfer it to 
himſelf, 2.12. 3, or he may, without adju- 
dication, reduce the deed, libelling upon his 
intereſt 


To what 
heirs is 
this redu- 
ction 
compe- 
tent ? 


What 
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intereſt as creditor to the heir: But the grant- 
er's creditors, tho” their caſe is more favour- 
able than that of the heir, have no right to this 
privilege, in regard that the law of death- bed 
was introduced, not in behalf of the granter 
himſelf, but of his heir, Dalr. 110. He who 
is entered by precept of clare conſtat, or by 
haſp and ſtaple, has an active title as heir; and 
conſequently, may reduce alienations in lecto, 
of the ſpecial ſubjects to which he is entered. 
49. The law of death-bed ſtrikes againſt diſ- 


rights may poſitions of every ſubject to which the heir 


be thus fet 


aſide. 


Even mo- 
veable 


rights. 


Zut not 
deeds 
granted 
in conſe- 


quence of 


a prior 
obliga- 
tion. 


would have ſucceeded, or from which he would 
have had any benefit, had it not been ſo diſpo- 
ned. Hence, the alienation, even of move- 
ables, may be ſet aſide, where the heir has an 
intereſt; as 1. Of heirſhip-moveables. 2. Of 
conqueſt provided to the heir of a marriage, 
thoꝰ the ſubject of it ſhould be moveable, K. 
32; and 3. An heir may reduce the aſſigna- 
tion of a moveable ſubject, granted by his an- 
ceſtor, where the moveable eſtate of the de- 
ceaſed is not ſufficient for his moveable debts; 
that ſo the moveable eſtate may be enlarged, 
and the heritage ſaved from the diligence of 
perſonal creditors, 22. Fuly 1707, Cowie. 
Death- bed deeds granted in conſequence of a 
full or proper obligation in liege pouſty, are not 
ſubject to reduction; but, where the ante- 
cedent obligation is merely natural, they are 
reducible, K. 27. By ſtronger reaſon, the 
deceaſed cannot, by a deed merely voluntary, 
alter the nature of his eſtate on death-bed to 
the prejudice of his heir, fo as from heritable 
to make it moveable; bur if he ſhould, in lege 
pouſty, exclude his apparent heir, by an irre- 


vocable deed containing reſerved faculties, _ 
cir 
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heir cannot be heard to quarrel the exerciſe of 
theſe faculties on death-bed ; ſince he loſes the 
character of heir, by the irrevocable deed di- 
veſting the diſponer, and ſo has no intereſt to 
reduce any poſterior deed. + 2p 

50. The proper method for affecting the 
heritable eſtate of a perſon deceaſed, either for 
his own debt or for that of his heir, has been 
explained, 2. 12. 5. Ina competition between 
the creditors of the deceaſed and of the heir, 
the Roman law, I. 1.45. 1. de ſepar.; and after 
their example, ours, 1661, Cc. 24. has juſt- 
ly preferred the creditors of the deceaſed, as e- 
very man's eſtate ought to be liable, in the firſt 
place, for his own debt. But this preference 
is, by the ſtatute, limited to the cafe where 
the creditors of the deceaſed have uſed dili- 
gence againſt their debtor's eſtate, within three 


Competi- 
tion be- 
tween the 
creditors 
of the de- 
ceaſed and 
of the 
heir. 


years from his death; and therefore, the heir's 


creditor's may, after that period, affect it for 
their own payment. By a ſubſequent branch 
of this act, all diſpoſitions by an heir, of the an- 
ceſtor's eſtate, within a year after his death, 
are null, in ſo far as they are hurtful to the cre- 
ditors of the anceſtor. This takes place, tho” 
theſe creditors ſhould have uſed no diligence, 
Falc. vol. 1. 219 ; and even where the diſ- 
poſitions are granted after the year, they ſeem, 
by the firſt part of the act, to be ineffectual a- 
gainſt the creditors of the deceaſed, who have 
uſed diligence within the three years. This 
act appears from its whole tenor, to relate only 
to heritage, 17. June 1712, Ker, and ſo is 
improperly made by Mr Forbes, the ground 
of a deciſion concerning moveables, 9. Feb. 

I71L, 
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1711, Graham, eſpecially after the act 1695. 
c. 41.3 fee Bankt. 3. 35. 3. 


TiT. 9. Of Succeſſion in Moveables. 


IN the ſucceſſion of moveable rights, it is an 
Rules of J univerſal rule, that the next in degree to the 
e deceaſed (or next of kin) ſucceeds to the whole; 
by law, and if there are two or more equally near, all 
of them ſucceed by equal parts; without that 
prerogative, which takes place in heritage, of 

the eldeſt ſon over the younger, or of males o- 

ver females. Neither does the right of repre- 
ſentation, explained 3. 8. 4. obtain in the ſuc- 

ceſſion of moveables, except in the ſingle caſe 

of a competition between the full blood and 

the half blood; for a niece by the full blood, 

will be preferred before a brother by the halt- 

blood, tho! ſhe is by one degree more remote 

from the deceaſed, than her uncle. Where the 
© | eſtate of a perſon deceaſed conſiſts, partly of he- 
* ritage, and partly of moveables, the heir in the 
heritage, has no ſhare of the moveables, if there 

are others as neat in degree to the deceaſed as 

Collat ion himſelf : But where the heir, in ſuch caſe, finds 
by the it his 1htereſt to renounce his excluſive claim to 
heir. the heritage, and betake himſelf to his right as 
one of the next of kin, he may cellate or commu- 

nicate the heritage with the others, who in their 

turn, muſt collate the moveables with him; ſo 

that the whole is thrown into one maſs, and 

divided equally, among all of them. This 

doctrine holds, not only in the line of deſcen- 

dants, but of collaterals, 1743, Chancellor ; 


for it was introduced, that the heir might in 
nt 
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no caſe fare worſe than the other next of 
kin. 

2. One may ſettle his moveable eſtate upon Succeſſion 
whom he pleaſes, excluding the legal ſucceſ- in move- 
for, by a teſtament; which is a written decla- —_— 
ration, of what a perſon wills to be done with tion. 
his moveable eſtate, after his death. No te- Teſta- 
ſtament deed is effectual, till the death ment. 
of the teſtator, who may therefore revoke it 
at pleaſure, or make a new one, by which the 
firſt loſes its force; and hence, teſtaments are 
called, laſt or latter wills. Teſtaments, in 
their ſtrict acceptation, muſt contain a nomi- 
nation of executors, i. e. of perſons appointed Executors. 
to adminitter the ſucceſſion according to the will 
of the deceaſed : Yet nothing hinders one from 
making a ſettlement of moveables, in favour of 
an univerſal legatee, tho' he ſhould not have 
appointed executors ; and on the other part, a 
teſtament, where executors are appointed, is 
valid, tho' the perſon, who is to have the 
right of ſucceſſion, ſhould not be named. In a gran- 
this Jaſt caſe, if the executor nominated. be a yer na- 
{tranger, 4. e. one who has no legal intereſt med ex- 
in the moveable eſtate, he is merely a truſtee, cue 
accountable to the next of kin; but he may {ie to 
retain a third of the dead's part (explained S. the next 
6.), for his trouble in executing the teſtament; of kin. 
in payment of which, legacies, if any be left 
to him, muſt be imputed, 1617, c. 14. The 
heir, if he be named execuror, has right to the 
third as a ſtranger; but if one be named, who 
has an intereſt in the legal ſucceſſion, he has 
no allowance, unleſs ſuch intereſt be leſs than a Nuncupa- 


third. Nuncupative or verbal teſtaments are tive teſta- 
not, by the law of Scotland, effectual for ſu - 
porting the nomination of an executor, let the 

D d d ſubject 


Legacy. 


Not due 
till the 


granter's 
death. 


Legatum 
rei alienae. 


Legacy of 
an herita- 
ble bond. 
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ſubject of the ſucceſſion be ever ſo ſmall: But 


verbal legacies, not exceeding L. 100 Scots, 
are ſuſtained; and even where they are grant- 
ed for more, they are ineffectual, only as to 
the exceſs, 7. Fuly 1629, Wallace, 

3. A legacy is a donation by the deceaſed, 
to be paid by the executor to the legatee. It 
may be granted, either in the teſtament, or in 
a ſeparate writing. Legacies are not due till 
the 3 death, and conſequently, they can 
tranſmit no right to the executors of the lega- 
tee, in the event that the granter ſurvives him. 
By the Roman law, if one bequeathed a ſub- 
ject, knowing that it was not his own, the heir 
mult either have purchaſed it for the legatee, 


or paid him the value; for otherwiſe, the le- 


gacy could have no effect. Where the teſta- 
tor rei alienae, believed the ſubject to belong 
to himſelf, which is in dubio, to be preſumed, 
neither the thing, nor its value, could be claim- 
ed; becauſe it was not to be ſuppoſed, he would 
have burdened his heir, if he had known that 
the ſubject had belonged to another, $. 4. Inſt. 
de legat. ; and this obtains alſo with us, in le- 

acies of moveable ſubjects. As, by the law of 
Scotland, heritage cannot be bequeathed by 
teſtament, the teſtamentary conveyance, or be- 
queſt, of an heritable bond due to the teſtator, 
infers no obligation on the executor, to pay the 
value to the legatee, out of the moveables, 26. 
Nov. 1674, Paton; becauſe, whatever the te- 
ſtator's intention might have been, he took an 
inhabile method of executing it. But, if the 
heir be named executor, ſuch legacy is effectu- 
al, for the heir cannot take the benefit of the 


whole heritable ſucceſſion, and at the ſame time 
| decline 
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decline making payment to the legatee of the 
ſpecial heritable bond, bequeathed to him by 
the deceaſed, 2. Dec. 1674, Cranſton, — 19. 
Fuly 1745, Paterſon. Where a moveable 
bond is bequeathed, for which the teſtator has 
afterwards taken an heritable ſecurity, his alter- 
ing the nature of the ſubject, imports a revo- 
cation of the legacy, 8. Fuly 167 3. Edmonſton, 

4. Legacies, where they are general, 7. e. General 
of a certain ſum of money indefinitely, give l gacy. 
the legatee no right in any one debt or ſub- 
ject; he can only inſiſt in a perſonal action 
againſt the executor, for payment out of the 
teſtator's effects. A ſpecial legacy, 1. e. of Special le- 
a particular debt due to the deceaſed, or of a gaey con- 
particular ſubject belonging to him, is of the f 4 
nature of an aſſignation, by which the pro- 
perty of the ſpecial debt or ſubject veſts, up- 
on the teſtator's death, in the legatee, who 
can therefore directly ſuc the debtor or poſ- 
ſeſſor: Yet, as no legacy can be claimed till 
the debts are paid, the executor muſt be cited 
in ſuch proceſs, that it may be known, whe- 
ther there are free effects, ſufficient for anſwer- 
ing the legacy. Where there is not enough 
for payment of all the legacies, each of the And is not 
general legatees muſt ſuffer a proportional ſubject to 
abatement: But a ſpecial legatee gets his le- 8 
gacy entire, tho' there ſhould be nothing over, mag 
for payment of the reſt; and, on the contrary, ciencies. 
he has no claim, if the debt or ſubject bequeath- 
ed ſhould periſh, whatever the extent of the 
free executory may be. 

5. Minors, after puberty, can teſt without Who can 
their curators, wives without their huſbands, teſt! 
and perſons interdicted without their interdi- 

| | ctors; 
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&ors; but baſtards cannot teſt, except in the 
caſes afterwards ſet forth, 3. io. 3. As a 
certain ſhare of the goods, falling under the 
communion that is conſequent on marriage, be- 
longs, upon the huſband's deceaſe, to his widow, 
jure relictae, and a certain ſnare to the children, 
called the legitime, portion natural, or bairns 
part of gear; one who has a wife or children, 
tho? he be the abſolute adminiſtrator of all theſe 
goods during his life, and conſequently may 
alien them by a deed inter vivos in liege pouſty, 
even gratuitouſly if no fraudulent intention to 
diſappoint the wife or children ſhall appear, 1. 
One den 6. 7, yet cannot impair their ſhares gratui- 
— 2 touſly on death- bed; ſee Dirlet. Doubts, voce, 
or teſt in Legittima liberorum; nor can he diſpoſe of his 
_ prejudice moveables to their prejudice by teſtament, tho? 
— re- it ſhould be made in liege pouſty ; ſince teſta- 
or legi- t 3 

time. ments do not operate till the death of the te- 
ſtator, at which period, the diviſion of the 
goods in communion, have their full effect in 

favour of the widow and children. 
Diviſion 6. If a perſon deceaſed leaves a widow, but 
of a teſta- no child, his teſtament, or, in other words, the 
3 goods in communion, divide in two; one half 
widow or es to the widow, the other is the dead's part, 
children, i · e. the abſolute property of the deceaſed, on 
| which he can teſt, and which falls to his next 
of kin, if he dies inteſtate. Where he leaves 
children, one or more, but no widow, the chil- 
dren get one half as their legitime ; the other 
half is the dead's part, which falls alſo to the 
children, if the father has not teſted upon it. If 
he leaves both widow and children, the divi- 
ſion is tripartite ; the wife takes one third by her- 
ſelf, another falls, as legitime, to the children 


equally 
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equally among them, or even to an only child, 
tho? he ſhould ſucceed to the heyitapge, 12. Jan. 
1681, Trotter; the remaining third is the 
dead's part. Where the wite predeceaſes with- In caſe of 
out children, one half is retained by the huſ- the wife's 


band, the other fallsto her next of kin: Where 4 


the leaves children, the diviſion ought alſo to 
be bipartite, by the common rules of ſociety, 
ſince no legitime is truly due on a mother's 
| death; yet it is in practice tripartite; two 
thirds remain with the ſurviving father, as if 
_ one third * + due to him proprio nomine, and 
: another as adminiſtrator of the legitime for his 
by children; the remaining third, being the wife's 
: ſhare, goes to her children, whether of that or 
is any former marriage, for they are all equally : 
* her next of kin. 6 
. 7. Before a teſtament can be divided, the What 
. debts owing by the deceaſed are to be deducted; — 
R for all executory mult be free. As the huſband hole ex- 
10 has the full power of burdening the goods in ecutory, 
| communion, his debts affect the whole, and ſo 
ae leſſen the legitime and the ſhare of the relict, as 
Yr well as the dead's part. His funeral charges, 
lr and the mournings and alimony due to the wi- 
1 ; dow, are conſidered as his proper debts, 20. 
? June 1713, Moncrieff ; but the legacies, or o- 
T ther gratuitous rights, granted by him on death- 
_ bed, affect only the dead's part. Bonds bear- And ny 
"ES ty | . affetonly 
11 ing intereſt, due by the deceaſed, cannot di- the dead's 
xl miniſh the relict's ſhare, becauſe ſuch bonds, part. 
ot | when due to the deceaſed, do not increaſe it, 
11 1661, c. 32. The funeral charges of the wife 
a predeceaſing, fall wholly on her executors who 
a have right to her ſhare. Where the deceaſed 


leaves no family, neither huſband, wife nor 
child, 


398 Of Succefiom Book III. 


child, the teſtament ſuffers no diviſion, but all 
is the dead's part. | 
What 8. The whole iſſue of the huſband, not on- 
children ly bygbat marriage which was diſſolved by his 
104 mo eath» but by any former marriage, has an e- 
legitime. qual intereſt in the legitime; otherwiſe, the 
children of the firſt marriage would be cut out, 
as they could not claim the legitime during 
their father's life. But no legitime is due, 1. 
Upon the death of a mother. 2. Neither is it 
due to grandchildren, upon the death of a 
grandfather; perhaps, becauſe the immediate 
father is preſumed to have renounced that right 
before his death, upon receiving his juſt ſhare 
of the effects of the deceaſed. Nor 3. To 
children foris-familiated, 7. e. to ſuch as, by 
having renounced the legitime, are no longer 
conſidered as in familia, and fo are excluded 
from any farther ſhare of the moveable eſtate, 
than they have already received. 
Renuncia- 9. As the right of legitime is ſtrongly found- 
tion of eq jn nature, the renunciation of it is not to 
_ — be inferred by implication; neither by the 
inferred. child's carrying on an employment by himſelf, 
nor by his marriage, nor even by his accept- 
ing a proviſion from his father, unleſs it ſpeci- 
ally bear to be in ſatisfaction of the legitime. 
Its effects. Renunciation by a child, of his claim of legi- 
time, has the ſame effect as his death, in favour 
of the other children intitled thereto, and con- 
ſcquently the ſhare of the renouncer divides 
among the reſt; but he does not thereby loſe 
his right to the dead's part, if he docs not alſo 
renounce his ſhare in the father's executory; 
ſee 21. July 1738, Campbells. Nay, his renun- 
ciation of the legitime, where he is the only 
younger 
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younger child, has the effect to convert the 
whole ſubject thereof into dead's part, which 
will therefore fall to the renouncer himſelf as 
next of kin, if the heir be not willing to col- 
late the heritage with him, Falc. vol. 2. 62. 
10. For preſerving an equality among all 
the children, who continue intitled to the legi- 
time, we have adopted the Roman doctrine of 


Collation 
among 


the young · 
er chil- 


collatio bonorum ; whereby the child, who dren. 


has got a proviſion from his father, is obliged to 
collate it with the others, and impure it towards 
his own ſhare of the legitime ; but if, from the 
deed of proviſion, the father ſhall appear to 
have intended it as a praecipuum to the child, 
collation is excluded. This intention was pre- 
ſumed, from a clauſe, that the child was to 
continue a bairn in the houſe, 18. Nov. 1737, 
Beg. A child is not bound to collate an he- 
ritable ſubject provided to him, becauſe the le- 
gitime is not impaired by ſuch proviſion, 14. 
Feb. 1677, D. Buccleugh As this collation 
takes place, only in queſtions among children 
who arc intitled to the legitime, the relict is 
not bound to collate donations given her by 
her huſband, in order to increaſe the legitime ; 
and, on the other part, the children are not 
obliged to collate their proviſions, in order to 
increaſe her ſhare. 

11. As an heir in heritage muſt compleat his 
titles by entry, ſo an executor is not veſted 
in the right of the moveable eſtate of the de- 
ceaſed, without confirmation; which, there- 
fore, is called, by ſome lawyers, tho' improperly, 
the aditio hereditatis in mobilibus. Confirma- 
tion is a ſentence of the Commiſſary or Biſhop's 
court, impowering an executor, one or more, 

upon 


In what 
caſes ex- 


cluded. 


Confirma- 
tion. 
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upon making inventory of the moveables per- 
taining to the deceaſed, to recover, poſſeſs, and 
adminiſter them, either in behalf of themſelves, 
or of others intereſted therein. The Biſhop 
was, in all confirmations, intitled to the twen- 
Quot of tieth part of the moveables, called the quot of 
—_ the teſtament, which was anciently computed, 
without deduction of debts. Quots were firſt 
prohibited during the uſurpation, by 1641, 
c. 61. which act was revived by 1661, c. 28.: 
They were ſoon thereafter reſtored, 1669, c. 
19. with this reſtriction, that they ſhould be 
paid out of the free gear, deductis debitis; and 
now they are again prohibited, 1701, c. 14. 
without prejudice to the dues of court payable 
Before At confirmation. Teſtaments muſt be confirmed 
what com · in the commiſſariot, where the deceaſed had 
— his principal dwelling-houſe at his death, 7. 
ws -n_ Feb. 1672, Commiſſ. of Edinburgh, —New 
be con- Coll. 57. If he had no fixed reſidence, or died 
firmed? in a foreign country, the confirmation mult be 
at Edinburgh, as the commune forum; but if 
he went abroad with an intention to return, 
the commiſſariot within which he reſided, be- 
fore he left Scotland, is the only proper court, 

1426, c. 89. | 
Form of 12. Confirmation proceeds upon an edict, 
confirma- which is affixed on the door of the pariſh- 
— church where the deceaſed dwelt, and ſerves 
to intimate to all concerned, the day of con- 
firmation, which muſt be nine days at leaft, 
Confir- after publiſhing the edit. In a competition 
mation of for the office of executor, the Commiſſary pre- 
a reſta- fers, primo loco, the perſon named to it by the 
- tamen- deceaſed himſelf, whoſe nomination he ratifies 
tary. or confirms, without any previous decerni- 
ture ; 
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ture; this is called the confirmation of a teſta- 
ment teſtamentary. In default of an executor 
named by the deceaſed, aniverſal diſponees are 
by the preſent practice preferred, New Coll. 
125. ; after them, the next of kin, then the re- 
lict, then creditors, and laſtly, ſpecial legatees. 
All theſe muſt be decerned executors, by a ſen- 
tence called a decree dative ; and, if afterwards Of a te- 
they incline to confirm, the Commiſſary autho- 3 
riſes them to adminiſter, upon their mak ing in- 
ventory, and giving ſecurity to make the ſub- 
| ject thereof forthcoming, to all having inte- 
| reſt; which is called the confirmation of a 
teſtament dative. 
13. Executors were, by our ancient prac- Confirma« 
tice, obliged to confirm the whole moveable: tion muſt 
eſtate of the deceaſed, and for that end it be- 2 
hoved them to give up the inventory on oath, Fe 
Cr. 348. §. 2.—Hope Min. Pr. p. 25. and, if 
any new ſubject came afterwards to their know- 
ledge, they were allowed to add it to the prin- 
cipal teſtament; but now the Commillaries 
muſt admit whatever inventories are offered, 
New Coll. 88. Where no perſon applied for Bon 
the office, the Biſhop, that he might be ſecured charging 
of his quot, could, by our former practice, to con- 
charge all having intereſt to confirm, upon ge- firm, are 
neral letters of horning ; and it there was no char _ 
appearance, he preferred to the office his own — 
procurator-fiſcal, who was thereby intitled to 
the whole dead's part, till one having an inte- 
reſt claimed the office, who was of courſe de- 
cerned executor ſurrogate, i. e. executor in his 
room; but all charges to confirm are now pro- 
hibired, except at the ſuit of the widow, childs 
ren or others having intereſt, by 1699. c. 26. 
Eee 14. A 


* 
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The cre- 14. A creditor, whoſe debtor's teſtament is 

ditor of already confirmed, may ſue the executor, who 

the de- holds the office for all concerned, to make pay- 

ceaſed . , 

may cite ment of his debt. Where there is no confir- 

the execu- mation, he himſelf may apply for the office, 

tor, or and confirm as executor-creditor; which in- 

3 bim- titles him to ſue for, and receive the ſubject 

elf con- 

"i confirmed, for his own payment : And, where 
one applies for a confirmation, as executor- 
creditor, every co-creditor may apply to be 
conjoined with him in the office. As this kind 
of confirmation is ſimply a form of diligence, 
creditors are, by At S. 14. Nov. 1679, ex- 
empted from the neceſſity of confirming more 

than the amount of their debts. | 

A credi- 15. A creditor, whoſe debt has not been con- 

_ in 2 ſtituted, or his claim not cloſed by decree, du- 

* ring the life of his debtor, has no title to de- 

ted, may mand directly the office of executor qua credi- 

charge the tor; but he may charge the next of kin who 
my _ ſtands off, to confirm, who muſt either renounce 
confirs, within twenty days after the charge, or be 
liable for the debt ; and, if the next of kin re- 
nounces, the purſuer may conſtitute his debt, 
and obtain a decree cognitionis causa, againſt 
the, hereditas jacens of the moveables, upon 
which he may confirm, as executor-creditor to 

A creditor the deceaſed, 1695, c. 41. Where one is cre- 

to the Aitor, not to the deceaſed, but to his next of 


next of I; ; 
kin; bow Kin Who ſtands off from confirming, he may, 


he may by the ſame ſtatute, affect the moveables of 


recover the deceaſed, either by requiring the procura- 

bis debt. tor-fiſcal to confirm and aſſign to him, or by 
obtaining himſelf decerned executor-dative to 
the deceaſed, as if he were creditor to him, and 
not to his next of Kin. 


16, Where 
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16, Where an executor has either omitted Confirma- 
to give up any of the effects belonging to the tion, ad o- 
deccaſed in inventory, or has eſtimated them —_— = 
belo their juſt value, there is place tor a new aretiate: 
confirmation, ad omiſſa, vel male appretiata, 
at the ſuit of any having intereſt. The eſtimate 
put on the executory goods by the deceaſed him- 
ſelf, however low, muſt ſtand good as to the 
dead's part, over which he has full power. In , this 
this confirmation, the executor in the principal +, the 
teſtament mult be cited, becauſe it has the efiect firſt execu- 
to exclude him from a part of the adminittra- tor mult 
tion to which his office intitles him; and, if be cited. 
it appcars that he has not omitted or underva- 
lued any ſubject dolose, the Commiilary, in 
place of naming a new executor, will ordain 
the ſubjects omitted, or the difference between 
the eſtimations in the principal teſtament and 
the true values, to be added thereto ; but, if 
dole ſhall be preſumed, the whole ſubject of the 
teſtament ad omiſſa vel male appretiata, will 
be carried to him who confirms it, to the e 
cluſion of the executor in the principal teſta- 
ment, F. 16. Feb. 1703, Robertſons. 

17. Executory, being an office, is not de- Executory 
ſcendible ro heirs : Where therefore there is ib nat de- 
but one executor, the office dies with himſelf ; 0c 

7 to heirs, 
if there are two, or more, it accrues to the 
ſurvivers. Where all the executors happencd to 
dic, while any part of the teſtament remained 
not executed, i. e. before they had obtained poſ- 1 
ſellion, payment, decree or new ſecurity for nta. 
the debts in their own name, an exccutor 
might, by our former practice, have been named 
ad non executia: But now for near a century, 
confirmations, ad non executa, have been ſel- 

dom 
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dom uſed; for, where-ever a teſtament is con- 
firmed for the executor's own behoof, e. g. by 
the next of kin, or by an executor-creditor for 
his own payment, ſuch confirmation is adjudged 
to have the effect of an aſſignation, or procura- 
tory in rem ſuam ; whereby the full right of 
the ſubjects confirmed, and conſequently, that 
of execution, is tranſmitted to the repreſenta- 
tives of the perſon confirming, 12. Feb. 1662, 
Bells.—-23. June 1737, Mitchel. 
Legitime 18. The legitime and relict's ſhare, becauſe 
and relicts they are rights ariſing ex lege, in conſequence 
me _ of the communion of goods, and of the natural 
out confir. Obligation upon fathers to give a certain por- 
mation. tion of their eſtates to their iſſue, operate h 
jure upon the father's death, in favour of 
the reli and children; and conſequently 
paſs from them, though they ſhould die be- 
fore confirmation, to their next of kin: 
Thedead's Whereas the dead's part, which falls to the 
part does children or other next of kin in the way of 
_"— ſucceſſion, remains, if they ſhould die before 
confirming, in bonis of the firſt deceaſed ; and 
ſo does not deſcend to their next of kin, but 
may be confirmed by the perſon who, at the 
time of confirmation, is the next of kin to 
Special af. the firſt deceaſed. Special aſſignations, tho” 
ſigvations neither intimated, nor made public, during the 
and lega* life of the granter, carry to the aſſigney the 
cies need fall riohr of . . 
not be con- full right of the fubjects aſſigned, without con- 
firmed. firmation, 1690, c. 26. Special legacies are 
really aſſignations, and ſo fall under this ſtatute, 
Poſſeion Jan. 17 29, Cordon. The next of kin, by the 
ables, e. bare poſſeſſion of the iſa corpora of moveables, 
qual to Acquires the property thereof without confirma- 
confirm. | | R | 9 
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tion, and tranſmits it to his executors, 14. 
Nov. 1744, Macwhirter. 

19. The confirmation of any one ſubject by partial 
the next of kin, as it proves his right of blood, confirma- 
has been, by our later deciſions, adjudged to tion of the 
carry the whole executory out of the teſtament next of kin 

5 ſmits 

of the deceaſed, even what was omitted; and 3 
to tranſmit all to his own executors, 23. Jan. 

1745, Executors of Murray. The confirma- 

tion of a ſtranger, who is*executor nominated, 
as it is merely a truſt for the next of kin, has 
the effect to eſtabliſh the right of the next of 
kin to the ſubjects confirmed, in the ſame man- 
ner as if himſelt had confirmed them. An ex- Licence to 
ecutor decerned, who is not willing to put him- purſue be- 
ſelf to the expence of confirming doubtful debts, _— 
may, even before confirmation, ſue the debt- ; 
ors of the deceaſed, if he gets a licence from 
the Commiſſary for that purpoſe : But ſuch 
licences, being intended only for ſaving ex- 

ence, where there is a danger of petting no- 

hing, are granted, excludendo ſententiam ; 
and therefore, if the executor ſhall, before con- 
firmarion, take decree for the debt, the deeree 
is null. Diligence uſed by an executor upon a 
licence, falls, if he ſhoukd die before 2 
tion, ſince the licence is merely a perſonal per- 
miſſion, which dies with the perſon licenſed, 

30. June 1705, Fackſon. 

20, Where there are two or more executors, r ecuton 
they hold the office pro indiviſo, or as one per- hold the 
ſon: All of them muſt therefore concur, in office pre 
ſuing the debtors of the deceaſed, 8. March iudiolſo. 
1634,—contra L. Lag, and if any one ſhall 
refuſe to concur, he may be excluded from the 
5 oſſice, 
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After exe · office, at the ſuit of the co-executors ; but after 
cution, the 4 debt comes to be eſtabliſlied in their perſon b 

— decrce, each executor may, by himſelf, ſue for 
mong his particular ſhare thereof; and the debtor 
them. may ſafely make payment to him of ſuch ſhare, 


17. March 1630, Semple. Let a debtor to 


the executory, ought not to make payment of 


any part of his debt to an executor-creditor, 
without concurrence of the other executors; 
becauſe the right of an executor-creditor de- 
pends entirely on the lawfulneſs of his debt, 
which the co-executors have an intereſt to in- 
quire into, betore payment, 7. Nov. 1738, 
Co-execu- Inglis. As all the co-cxecutors have an equal 
tors are li. right in debts due to the deceaſed, they are li- 
able only a a 
gro rata, able only pro rata, in debts due by him, unleſs 
it ſhall appear, that he who is ſued, has by 
himſelf intermeddled with as much of the exe- 
cutory effects, as the debt ſued for amounts to, 
22. July 1630, Salmon. 


Executors 21. Executory, tho' it be ſometimes ſaid to 


are not li- carry a certain degree of repreſentation of the 
8 _ deceaſed, is properly an office:  Executors 
ventaris, therefore are not ſubjected to the debts due by 
the deceaſed, beyond the value of the invento- 
ry; but, at the ſame time, they are liable 
in diligence, for making the inventory ef- 
fectual to all having intereſt. A decree and 


Diligence regittred horning, is held to be ſufficient dili- 


preſtable 


by execu- gence againſt debtors. An executor-creditor 


tors. who confirms more than his debt amounts to, is 

liable in diligence for what he confirms; ſee Act 

Executors S. 14. Nov. 1679. Exccutors are not liable in 
whether intereſt, even upon ſuch bonds recovered b 

them, as carried intereſt to the en 23. 

an. 


liable for 
intereſt. 


yY © — — — 


\ 
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Fan. 1747, E. Roſeberry; ſce Falc. vol. 1. 
177. becauſe their office obliges them to retain 
the ſums they have made effectual, in order to a 
diſtribution thereof, among all having intereſt. 
And on the fame principle, tho” an executor 
ſhould put out the executory-money, after it is 
in his hands, at intereſt, he is nor liable in in- 
tereſt; for, as by his office he ought to have re- 
tained the money, he lends on his own riſk, and 
conſequently is intitled to the whole profits, 
July 1730, creditors of Thomſon. 

22. Since executors are truſtees for all who Executors 
have intereſt in the executory, they cannot, are tru- 
even after the debts duc to the decealcd are e- _ os 
ſtabliſhed in their own perſon, aſſign them to the _— 
damage of thoſe concerned; nor can the effects 
of the deceaſed fall under the executor's 
eſcheat, farther than the executor's proper in- 
tereſt reaches, 21. Dec. 1671, Gordon. On the 
ſame ground, the creditors of the deceaſed, may 
affect by diligence, not only the original ſub- 
jects confirmed in the teſtament, but even 
bonds raken payable to the executor himſelf, if 
they were granted as the value of executory 
goods; and hence alſo, an executor muſt com- 
municate, to all having intereſt in the execu- | 
tory, the benefit of the eaſes got in tranſacting ; g 
the debts acquired by him after confirmation, 
from which period he became their common 
truſtee, 4. Zune 1747, M*<Kenzte. 

23. As there was no method to come at the pyourors 
knowledge of all the perſonal creditors of a may pay 
perſon deceaſed, executors might, at firſt, have primo ve- 
paid primo venienti, to that creditor who firſt 7 
obtained a ſentence; but, being judicial truſtees, 
they could not pay any debt, without the au- | 

thority * 
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Privileged thority of a ſentence, except thoſe called pri- 
debts may vileged, which always were, and ſtil] continue 
— — preferable to every other debt. Under that 
ſentence, name are comprehended, medicines furniſhed to 
the deceaſed on death- bed; Phyſicians fees du- 
ring that period, funeral charges; which include 
whatever is neceſſary for the decent perform- 
ance of the funeral, New Coll. 57: and the 
And debts tent Of his houſe, and his ſervant's wages, for 
due to the the year or term current at his death; The 
executor executor might, by our former law, have alſo 
bimſelf. retained the executory effects, for the payment 
of his own debts, 26. Jan. 1628, Adte, even 
tho? he had obtained no warrant from the Com- 
And teſta- miſſary, to retain : And he could have paid the 
mentary debts, which were acknowledged by the de- 


debts. ceaſed himſelf in his teſtament, without ſen- / 


tence ; if, before payment, he was not inter- 

pelled by another creditor, 31. March 1624, 

L. Curryhill. But by At S. 28. Feb. 1662, 

Pari paſſu all creditors, who either obtain themſelves con- 
e firmed, or who cite the executor already con- 
— firmed, within ſix months after their debtor's 
death, are preferred, pari paſſu, with thoſe who 

have done more timely diligence : Since which 

act, no executor can either retain tor his own 

debt, or pay a teſtamentary debt, ſo as to ex- 

clude any creditor, who ſhall uſe diligence with- 

in the fix months, from the benefit of the pari 

aſſu preference; neither can a decree for pay- 

ment of debt be obtained, in that period, againſt 

an executor, becauſe, till that term be elapſed, it 

cannot be known, how many creditors may be 
intitled to the fund in his hands. If no dili- 

gence be uſed within the fix months, the exc- 


cutor may, as at firſt, retain for his own debt, 
and 


— — — „* 5 
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But by the later practice, the firſt citation 
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and pay the reſidue primo venienti ; but if, be- Executor 
fore actual payment upon a decree, another cannot 
creditor ſhould interpel him by a citation, the baz even 
executor muſt call both, in an action of multi- ops: : 
ple-poinding, that the laſt may have an op- pelled. 
portunity of objecting to the other's ground 

of debt or diligence, 16. Dec. 1629, White: 

And he can make no payment, even on decree, 

without bringing into the field the teſtamentary 
creditors, becauſe he is interpelled as to theſe, 

by the teſtament, which is his own title, 8. 

March 1631, Duff. In a competition between 
diligences uſed after the fix months, the pre- 

ference was formerly governed by the priority Priority of 


| FINER, [ — : 4 citation 
of the Citations, July 1723 Sir Ja Gray after the 


6 
founds no preference by itſelf, 15. Feb. — — 


1738, Creme. Such creditors of the deceaſed preference. 
as have uſed diligence within a year at- 

ter their debtor's death, are preferable on the creditors 
ſubject of his teſtament, to the creditors of his of thenext 
next of kin; but after that period, theſe poſt- of kin. 
poned creditors have acceſs to it, in terms of 

the act 1695, c. 41. 

24. Executors who wanted to be diſcharged Exonera- 
of their truſt, and to have their accounts fer. tion of ex- 
tled, inſiſted by the old practice, for decrees of utors. 
exoneration before the commiſſaries, which 
contained a particular inventory of the funds be- 
longing to the deceaſed, and how they were ap- 
plied, St. 3. 8. 75. But this action is now diſ- 
uſed, and executors, when they are ſued by cre- 
ditors before the judge competent are admitted 
to plead by way of exception, that the invento- 
ry is exhauſted by lawful payments. If there 
are any debts due to the deceaſed, which the 

Fff executor 
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executor has not been able to recover from the 
debtors, he will be exonered as to theſe, by 
producing to the court, decrees and regiſtred 
hornings; and by granting aſſignations thereof 
to the creditors on the executory, according to 
their ſeveral preferences, that they may ſue for 
payment in their own names. 
Paſſive ti- 25. The only pallive title in moveables is 
tle of viti- yitious intromiſhon, which may be defined, an 
ous mtro- unwarrantable intermeddling with the move- 
miſſion. ; 
able eſtate of a perſon deceaſed, without the or- 
Againſt der of law. This is not confined, as the paſſive 
whom it titles in heritage are, to the perſons intereſted 
ſtrikes. in the ſucceſſion, but ſtrikes againſt all intro- 
mettors; becauſe even ſtrangers, when attend- 
ing on dying perſons, have frequent opportu— 
nities of intermeddling with moveables, which 
are more caſily abſtracted than heritage. The 
From bare intermeddling infers this paſſive title, 
what acts tho” the thing intermeddled with ſhould not be 
it is infer- applied to any uſe, by the intromettor, 29. 


. 0 - 

l June 1705, Archibald. Where an executor 
confirmed, intermeddles with more than he has 
confirmed, he incurs a paſſive title; fraud being, 
in the common caſe, preſumed, from his not gi- 
ving up in inventory the full ſubject intermed- 

Preſumed 

vitious in. Med with, 13. Dec. 1709, Drummond. Vi- 


tromiſſion, tious intromiſſion is preſumed, by At S. 23. 
introdu- Feb, 1692, in the ſpecial caſe where the repo- 
—_ act ſitories of a dying perſon are not ſealed up, as 
enden ſoon as he becomes incapable of ſenſe, by his 
neareſt relations; or, if he dies in a houſe not 
his own, they mult be ſealed by the maſter of 
ſuch houſe, and the keys delivered to the 
Tudge-ordinary, to be kept by him, for the be- 

nefit of all having intereſt. 
26. The 


2 t j 
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26. The paſſive title of vitious intromiſſion, vitious in- 
takes no place, 1. Where the ſubject intermed- tromiſſion 
dled with, was truly no part of the eſtate of the — 
deceaſed, or ceaſed to be ſuch before the intro- abies * 
miſſion; e. g. where the goods of one who died not the 
at the horn are veſted in a donatary ; or where detun® 
there is an executor confirmed: For in theſe 
caſes, the intromettor is only accountable to 
the donatary or executor, whoſe goods they 
are by the declarator or confirmation. By {pc- 
cla] itatute, 1696, c. 20. the confirmation of 
an executor-creditor, becauſe it is no more than 
a ſtep of diligence, does not ſcreen a third party 
intermeddling, from the paſſive title, unleſs he 
claims under the creditor confirmed; but tho 
he thould derive no right from the creditor, he 
ſeems to be ſecured by the laſt words of the act, 
if his intromiſſion has been with the ſpecial ſub- 
ject confirmed. 2, It is excluded by any pro- In intro- 
vable title, or by any circumſtance that takes miſſion or. 

a g 2 probable 
off the preſumption of fraud; e. g. by a general title. 
diſpoſition of moveables, tho” that is of itſelf an 
incompleat right without confirmation, 12. Fu- 
ly 1666, Scot; or by the title of ſale, tho” the 
ſubject ſold had truly belonged to the deceaſed, 
and not to the ſeller ; or by the ſmall value of 
the thing intermeddled with, 22. Zan. 1713, 

Stark. In conſequence of this rule, neceſſa 
intromiſſion, or cu/todiae causd, by the wife or In intro- 
children, who only continue the poſſeſſion of the — 
deceaſed, in order to preſerve his goods for the — 
benefit of all concerned, infers no paſſive title. 

27. Upon the ſame principle, an intromet- Vitiolity, 
tor, by confirming himſelf executor, and there- 22 * 
by ſubjecting himſelf to account, before action in. 
be brought againſt him on the pallive titles, 
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purges, or takes off the vitioſity of his prior in- 
tromiſſion : And where the intromettor is one 
who is intereſted in the ſucceſſion, e. g. a relict 
or next of kin, his confirmation, at any time 
within a year from the death of the deceaſed, 
will exclude the paſſive title, notwithſtandin 
a prior citation, 13. Dec. 1709, Dru 
As this paſlive title was intended, only for the 
ſecurity of creditors, it cannot be ſued upon by 
legatees; And ſince it ariſes ex delicto, it cannot 
„z be pleaded againſt the heir of the intromettor, 
Lon As in delict f many delinquents may 
tromettors As in delicts, any one of many delinquents may 
have no be ſubjected to the whole puniſhment, ſo any 
relief a- one of many intromettors may be ſued in ſoli- 
gainſt each um for the purſuer's debt, without calling the 


other. reſt; and the intromettor who pays, has no ac- 


tion of relief againſt his fellow delinquents, 
being deſtitute of an active title. If they are 
Jointly ſued, they are liable, not pro rata of 
their ſeveral intromiſſions, but pro virili, 16, 

Nov. 1626, Chalmers. 
Mutualre- 28. The whole of a debtor's eſtate is ſub- 
lief be- jected to the payment of his debts; and there- 
twixt the fore, both his heirs and executors are liable for 
3 them, in a queſtion with creditors; but as ſue- 
| ceſſion is by law divided into the heritable and 
the moveable eſtate, each of theſe ought, in a 
queſtion between the ſeveral ſucceſſors, to bear 
the burdens which naturally affect it. Action 
of relief is accordingly given, by 1503, c. 76. 
to the heir who has Paid a moveable debt, a- 
gainſt the executor; and tho! the ſtatute enacts 
nothing, concerning a relief to the executor a- 
gainſt the heir for heritable debts, practice has, 
ex paritate rationis, extended it to that caſe, 
7. March 1629, Falconer. This relief is not 
| | cyt 


is conſolidated with the ſuperiority, as if re- where the 
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cut off, by the deceaſed's having diſponed, ei- 
ther his land-eſtate or his moveables, with the 
burden of his whole debts ; for ſuch burden is 
not to be conſtrued as an alteration of the legal 
ſucceſſion, but merely as a farther ſecurity to 
creditors, fee Falc. vol. 1. 185. unleſs the 
contrary ſhall be preſumed from the ſpecial ſtyle 
of the diſpoſition, | 
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Y our ancient practice, feudal grants taken where 1 
B to the vaſſal and to a ſpecial order of tbere is no 2, 
heirs, without ſettling the laſt termination up- beit, the 
a : King ſuc- 

on heirs whatſoever, returned to the ſuperior, eds. 
upon failure of the ſpecial heirs therein con- 
tained, Cr. 351. $. 11.—Dirl. and Steuart, V. 
Limitation; but now, that feus are become 
patrimonial rights, the ſuperior is, by the ge- 
neral opinion, held to be fully diveſted by ſuch 
grant, and the right deſcends to the yaſlal's 
heirs at law. And even where a vaſſal dies, 
without leaving any heir who can prove the re- 
moteſt propinquity to him, it is not the ſuperi- 
or, as the old law ſtood, R. M. I. 2. c. 55. §. 
1. 2. but the King, who ſucceeds as laſt heir, 
both in the heritable and moveable eſtate of the 
deceaſed, in conſequence of the rule, quod nul- 
lius eſt, cedit domino Regi. | 

2. If the lands, to which the King ſucceeds, xing 
be holden immediately of himſelf, the property right, 


_ * 
— On nn — 
w 4 ne © 


; ; 0 zaun lands hold 
ſignation had been made in the Sovereign's of himſelf. 


hands. If they are holden of a ſubject, the 
King, who cannot be vaſſal to his own ſubject, 
| names 
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Where names a donatary, who, to compleat his title, 
they bold muſt obtain "decree of declarator, in which a 
general citation againſt all and ſundry is ſuffi- 
cient, 31. July 1666, Crawfurd ; and thereaf- 
ter he is preſented to the ſuperior, by letters of 
preſentation from the King under the quarter- 
ſeal, in which the ſuperior is charged to enter 
the donatary to the lands, with all the rights 
competent to the former vaſſal. The whole 
eſtate of the deceaſed is, in this caſe, ſubjected 
to his debts, and ro the widow's legal provi- 
ſions, 7. July 1629, Wallace; and may there- 
fore be affected, either by the adjudication or 
confirmation of creditors, according to the na- 
ture of the right: But, in the carrying on of 
{uch diligence, the officers of ſtate, and the do- 
natary, mult be cited as parties. Neither the 
King nor his donatary is liable, beyond the va- 
ue of the ſucceſſion. A perſon who has no heir 
to ſucceed to him, cannot alien his heritage in 
tedo, to the prejudice of the King, who 1s in- 
titled to fet aſide ſuch deed, in the character of 
ultimus heres, New Coll. 86. 
The King 3. A baſtard can have no legal heirs, except 
tucceeds as thoſe of his own body; ſince there is no ſuc- 
eee ceſſion but by the father, and a baſtard has no 
Le 0 0 3 
the bz. Certain father. The King therefore ſucceeds 
itardl, to him, failing his lawful iſſue, as laſt heir. 
Tho! the baſtard, as abſolute proprietor of his 
Baſtards own eſtate, can diſpoſe of his heritage in liege 
1 pouſty, and of his moveables by any deed inter 
letters of vivos, 20. July 1739, Ewing, yet he is diſa- 
jegitima · bled, ex defectu natalium, from bequeathing by 
jon. teſtament, without letters of legitimation from 
the Sovereign, 18. Zune 1678, Commiſſioners 
of Berwickſhire. If the baſtard has lawful child- 
ren, 


— 
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ren, he may teſt, without ſuch letters, and 
name tutors and curators to his iſſue, 8. March 
1628, Muir, for, in ſuch caſe, the King can 
have no intereſt to object, the baſtard's child- 
ren being his lawful heirs. Letters of legiti- 
mation, let their clauſes be ever ſo ſtrong, can- 
not enable the baſtard to ſucceed to his natural 
father, to the excluſion of lawful heirs ; for the 
King cannot by any prerogative, cut off the pri- 
vate right of third parties: But he may, by a 
ſpecial clauſe in letters of legitimation, renounce 
his right to the baſtard's ſucceſſion, failing his 
deſcendents, in favour of him who would have 
been the baſtard's heir, had he been born in 
lawful marriage; ſeeing ſuch renunciation en- 
croaches upon no right competent to any third 
party. | 

4. The legal rights of ſucceſſion, being 
founded in marriage, can be claimed only by 
thoſe who are born in lawful marriage; the 
iſſue therefore of an unlawful marriage are inca- 
pable of ſucceſſion. Marriage entered into, at- 


ter divorce for adultery, between the perſons 


guilty, is declared unlawful, and their iffuc in- 
capable of ſucceeding, by 1600, c. 20. A 
baſtard is not only excluded, 1. From his fa- 
ther's ſucceſſion, becauſe law knows no father, 
who 1s not marked out by marriage; and 2. 
From all heritable ſucceſſion, whether by the 
father or mother; becauſe he cannot be pro- 
nounced lawful heir by the inqueſt, in terms ot 
the brief; but alſo, 3. From the moveable ſuc- 
ceſſion of his mother; for, tho' the mother be 
known, the baſtard is not her lawful child, 
and legitimacy is implied in all ſucceſſion de- 
ferred by law: And, if a baſtard might be de- 

cerned 
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cerned executor as next of kin to his mother, 

he would, by conſequence, be intitled to an e- 

qual ſhare of her moveable ſucceſſion, with an 
But not of of her lawful children. A baſtard, tho? he 
ſucceſſion cannot ſucceed jure ſanguinis, may ſucceed by 


— deſtination, where he is ſpecially called to the 
ſucceſſion, by an entail or teſtament. 

5. Certain perſons, tho? born in lawful mar- 
riage, are declared incapable of ſucceſſion by 
Are ex. ſtatute. The director of the chancery, was, 
communi- by 1609, c. 4. prohibited to iſſue precepts 
cated per- ON retour, in favour of perſons excommunica- 
ſons inca- ted; and ſubject-ſuperiors were left at liberty 


N , to refuſe brieves, and precepts of clare conſtat, 


in their favour; but theſe penalties are now 
Aliens taken off, by 1690, c. 28. Aljens are, from 
cannot their allegiance to a foreign Prince, incapable 
—— 4 in of ſucceeding in feudal rights, without n:turali- 
rights zation, Falc. vol. 2. 66.; ſee1558, c. 65, 66. 

21669, c. 7. That part of theſe ſtatutes, which 
ſuppoſes them alſo incapable of moveable ſuc- 
ceſſion, tho” it obtains, at this day, in ſome o- 
ther countries, is not in force with us. Child- 
ren born in a foreign ſtate; whole fathers, were 
natural-born ſubjects, and not attainted, are de- 
clared natural-born ſubjects, by 4. Geo. II. c. 
21. Perſons educated in, or profeſſing the 
Popiſh religion, if they ſhall neglect, upon 
their attaining the age of fifteen, to renounce 
its doctrines by a ſigned declaration, cannot ſuc- 
ceed in heritage; but muſt give place to the 
next Proteſtant heir, who will hold the eſtate 
irredeemably, if the Popiſh heir does not, 
within ten years after incurring the irritancy, 


ſign the formula preſcribed” by the - ſtatute 
1700, c. 3. 1 e 4648 
| | BOOK 
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IIIr IEA To of perſons and rights, the two agions, 


firſt objects of law; actions are its third 
object, whereby perſons make their rights ef- 
fectual. An action may be defined, a demand 
regularly made and inſiſted in, before the judge 
competent, for the attaining or recovering of 
a right; and it ſuffers ſeveral diviſions, accord- 
ing to the different natures of the rights pur- 


ued wn 
2. Actions are either real or perſonal. A Real and 
real action, is that which ariſes from a right in perſonal. 


the thing itſelf, and which therefore may be 
directed againſt all poſſeſſors of that thing: 
Thus, an action for the recovery, even of a 
moveable ſubject, when founded on a jus in re, 
is in the proper acceptation real; but real actions 
are, in vulgar ſpeech, confined to ſuch as are 
directed againſt heritable ſubjects. A perſonal 
action is founded, only on an obligation un- 
dertaken for the performance of ſome fact, or 
the delivery of ſome ſubject; and therefore can 
be carried on, againſt no other than the perſon 
obliged, or his heirs. Both rights are included in 
an infeftment of annualrent, which contains, not 
only a perſonal obligation on the granter to pay, 
but a right of hypothec in the ſubject itſelf; 
and therefore the creditor can either ſue the 
granter or his repreſentatives in a perſonal action; 
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or he may, for his payment, inſiſt in a real a- 
ction of poinding the ground, againſt the poſ- 
ſeſſors of the ſubject affected, tho? they ſhould 
not repreſent 8 granter, 2. 8. 15. 

3. Poinding of the ground, tho' it be pro- 
perly a diligence or an execution, is generally 
conſidered by lawyers, as a ſpecies of real acti- 
ons; and is fo called, to diſtinguiſh it from 
perſonal poinding, which is founded merely on 
an obligation to pay. Every debitum fund, 
whether legal or conventional, is a foundation 


To whom for this action. It is therefore competent to an 


compe- 
tent. 


Againſt 
what 
goods ĩs ĩt 
directed: 


Who are 
called 1 in 
It ? 


annualrenter, for the intereſt due upon his 
right; to a ſuperior, for his feu-duties or for 
his non-entry-duties before citation in a decla- 
rator, according to the diſtinction laid down, 
2.5. 19.; and in general, to all creditors in 
debts which make a real burden on lands. As 
it proceeds on a real right, it may be directed 
againſt all goods that can be found on the lands 
burdened, even tho” the original debtor ſhould 
be diveſted of the property,. in favour of a ſin- 
gular ſucceſſor: But, 1. Goods brought upon 
the ground by ſtrangers, are not ſubject to this 
diligence, 6. Feb. 1679, Collet. 2. Even the 
goods of a tenant, cannot be poinded for more 
than his term's rent, by 1469, c. 37; i. e. 

as practice has explained it, for more than the 
tenant was de facto owing to his maſter of paſt 
rents, at the time of poinding, 4. Feb. 1674, 
Lady Pitfoddels. 

4. In a poinding of the ground, not only the 
natural poſſeſſors muſt be cited, but the pro- 
prietor of the ground, who has an obvious in- 
tereſt in the iſſue of the cauſe. Where there- 
fore the action is brought againſt lands that are 

grante d 
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granted in wadſet, the wadſetter muſt be cited 
who is really the proprictor, and not the rever- 
ſer who has the bare right of redemption. The 
defenders in this action are made parties, not as 
debtors to the purſuer but as proprietors or 
poſſeſſors of the lands affected; becauſe the 
proceſs, being founded on a real right, affects 
the lands themſelves. A decree therefore 


Effects of 


when it is once obtained upon it, operates a- a decree 


gainſt all ſingular ſucceſſors, in the lands, wit 
out any new ſentence, 26. June 1662, A. 
damſon : Whereas in perſonal poinding, the 
goods are not poinded, as being on the ground 
of any ſpecial lands, but as the goods of the 
purſuer's debtor; and therefore the warrant 
cannot extend againſt the goods of any other 
than the debtor. 

5. Actions are either ordinary or reſciſſory. 
All actions are, in the ſenſe of this diviſion, or- 
dinary, which are not reſciſſory. Reſciſſory a- 
ctions are divided, 1. Into actions of proper im- 
probation. 2. Actions of reduction-1mproba- 
tion. 3. Actions of ſimple reduction. Proper 
improbations, which are brought tor declaring 
writings falſe or forged, are treated of below, 
4. 4. 34. et ſeqqg. Reduction-improbation is an 
action, whereby a perſon who may be hurt or 
affected by a writing, inſiſts for producing or 
exhibiting it in court, in order to have it ſet a- 
ſide or its effect aſcertained, under the certi- 
fication that the writing, if not produced, ſhall 
be declared falſe and forged. This certifi- 
cation is a fiction of law, introduced that the 
production of writings may be the more effectu- 
ally forced, and therefore it operates only in 
fayour of the purſucr; ſo that the writing, 

tho' 
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tho* declared falſe, continues in full ſtrength 
in all queſtions with third parties. Becauſe 
the ſummons in this action proceeds on al- 
ledged grounds of falſehood, his Majeſty's 
Advocate, who is the public proſecutor of 
crimes, mult concur in it. 

6. This action may be founded, either up- 
on a real intereſt, or a perſonal. A proprietor 
of lands has a real intereſt to reduce all deeds 
affecting his eſtate: And tho' a purſuer's 
intereſt, in conſequence of his property, appears 
to be equally ſtrong, whether the deeds in 
queſtion flow from his author or not; yet by 
our practice hitherto, no writings can be called 
for in this proceſs, but thoſe which have been 
granted by perſons, with whom the purſuer 
connects a title, St. 4. 20. 14.—-F. 16. Dec. 
1709, L. Innercauld. By our older forms, 
one whoſe right to lands was merely perſonal, 
could not call for ſeiſins of theſe lands, in order 
to reduction; but now he may, if they be 
granted by his author, 24. Jan. 1739, Keith, 
Where the writings called for, were not grant- 
ed to the defender himſelf, but conveyed ta 
him under ſingular titles, the purſuer was former- 
ly obliged to cite the detender's authors who 
were liable to their diſponee in warrandice; but 
to prevent unneceſſary delays, defenders are, by 
the preſent practice, obliged to cite their own 
authors, Act S. 16, Feb. 1723. A reduction- 
improbation is founded on a perſonal intereſt, 
when one inſiſts for certification againſt deeds 
granted by himſelf, or by any of his anceſtors 
whom he repreſents by ſervice; but this is not 
competent to an apparent heir, becauſe he can 
have no intereſt till he be ſerved, 

| Fe 2 1 
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7. As the certification in this proceſs draws Terms aſ- 
after it ſo heavy conſequences, three ſucceſſive ſigned for 
terms were, by the former cuſtom, aſſigned to _= 
the defenders for production, which are redu- 
ced totwo, by 1672, c. 16. f. 25. concerning 
the Seſſion. After the ſecond term is elapſed, 
intimation muſt be made judicially to the de- 
fender, to ſatisfy the production within ten 
days; and till theſe are alſo expired, no cer- 
tification can be pronounced, At S. 1. Jan. 

1709. Certification cannot paſs againſt deeds Can cer- 

recorded in the books of Seſſion, if the de- tification 

fender ſhall, before the ſecond term, offer * — 
I gain 

a condeſcendence of the dates of their regiſtra- writings 

tion, they being conſidered as already in the in publica 

hands of the clerk of court; and even thereaf- , 

ter, an extract of a deed ſo recorded, will ſtop 

certification againſt the original, unleſs falſe- 

hood be objected; in which caſe, the original 

mult be brought from the record, to the court. 

Extracts of charters from the chancery, cannot 

{top certification: for as no charters are record- 

ed there, after ſealing, that record proves not 

the exiſtence of a ſealed charter. No extract 

from an inferior court is a bar to certification; 

the principal writing muſt be laid before the 

court on a proper warrant. 

8. In an action of ſimple reduction, the cer- Simple re- 
tification is only temporary, declaring the wri- duction. 
tings called for, null, until they be produced; 

{o that they recover their full force after pro- 
duction, even againſt the purſuer himſelt ; for 
which reaſon, that proceſs is now ſeldom uſed. 
Becauſe its certification is not ſo ſevere as in re- 
guction-improbation, there is but one term aſ- 

ſigned 
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ſigned to the defender-for producing the deeds 
called for. 
Ground 9. The moſt uſual grounds of reduction of 
of reduvti- writings are, the want of the requiſite ſolem- 


On. "A. . 
nities, (3. 2. 3.) ; or that the granter was mi- 


nor, (I. 7. 19.) ; or interdicted, (1.7. 34.); 
or inhibited, (2. 11. 2.); or that he ſigned the 
deed on death-bed, (3. 8. 46.) ; or was com- 
pelled or frightened into it; or was circum- 
vented ; or that he granted it, in prejudice 
of his lawful creditors. 

Reduction Io. In reductions on the head of force, or 
uponforce, fear, or fraud and circumvention, the purſuer 

or fear, or : : 
circum. muſt libel the particular circumſtances from 
vention Which his allegation is to be proved; and, tho” 
1 not any one of them ſhould be relevant or ſut- 
| ficient by itſelf, they may, when joined toge- 
ther, be ſufficient to reduce the deed. Where 
therefore there is the leaſt appearance of rele- 
vancy, the court is in uſe, before anſwer, i. e. 
before pronouncing any interlocutor upon the 
relevancy of the circumſtances hbelled, to al- 
low a conjunct proof to both parties, as to the 
manner of granting the deed. Reduction is not 
Not com competent upon every degree of force or fear; 
— ge. it muſt be ſuch as would thake a man of con- 
gree of ſtancy and reſolution. Neither is it competent, 
torce or on that fear which ariſes from the juſt authori- 
ſear. ty of huſbands or parents, over their wives or 
children, I. 21, 22. de rit. nupt.; nor of ma- 
giſtrates over thoſe ſubjected to them, I. 3.F.1. 
quod met. cauſa ; nor upon the fear ariſing from 
the regular execution of lawtul diligence by 
caption, provided the deeds granted under that 
fear, relate to the ground of debt contained in 
the diligence, 22. Jan. 1667, Mair, * if 
they 
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they have no relation to that debt, they are 
reducible ex metu, Falc. 4. 

11. Where a perſon of a weak or facile tem- 
per executes a deed in itſelf irrational, the moſt 


Nor on 
the 


{lender circumſtances of fraud on the part of granter's 


the receiver, will be laid hold of, to ſet it aſide. 
But without ſome ſuch circumſtance, the deed 
mult ſtand ; for, let a perſon be ever ſo ſubject 
to impoſition, if he is not fatuous or legally in- 
terdicted, his deeds are effectual, unleſs they 
have been drawn from him by unfair practices. 
Yet where the deed itſelf diicovers oppreſſion, 
or a catching an undue advantage from the ne- 
ceſſities of our neighbour, dole is ſaid ineſſe in 
re, and ſo requires no extrinſic proof. Thus, a 
bond taken from an heir for quadruple the 
{um lent, tho” payable only in the event that he 
ſhould ſucceed to his anceſtor, was reduced, ex- 
cept as to the principal ſum really advanced, and 

its intereſt, 13. Zuly 1745, Abercromby. 
12. The reduction of alienations hurtful to 
creditors, is founded upon the act 1621, c. 18. 
which we have borrowed from the Roman law, 
J. 1. et ſeqq. quae in fraud. cred. By the firſt 
part of this ſtatute, all alienations granted after 
contracting of lawful debts, in favour of con- 
junct or confident perſons, without true, juſt 
and neceſſary cauſes, and without a Juſt price 
really paid, are declared null, One is deemed 
a prior creditor, whole ground of debt exiſted, 
before the right granted by the debtor ; tho” 
the written voucher of the debt ſhould bear a 
date poſterior to it, 21. Jan. 1669, cred. of 
Pollock. —27. July 1669, Street, Perſons are 
accounted conjunct, whole relation to the grant- 
cr 
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Conjunct er is ſo near, as to bar them from judging in 
or confi- his cauſe, 8. Feb. 1712, Lord Elibank., Con- 
_ per fident perſons are thoſe who appear to be, in the 
granter's confidence, by being employed in his 
affairs, or about his perſon ; as a doer, ſteward, 

or domeſtic ſervant. | | | 
_ 13. Tho' by the letter of this act, the right 
are redu- to be reduced muſt be granted, both without 
cible, a price paid, and in favour of a conjunct or con- 
fident perſon, yet by practice, gratuitous rights, 
even where they are granted to ſtrangers, are 
jetze ſubject to reduction. But rights, tho' gratui- 
granter tous, are not reducible, if the granter had, at 
was inſol · the date thereof, a ſufficient fund for the pay- 
vent. ment of his creditors, Dirl. 287. — K. 9. Pro- 
Proviſions Viſions to children are, in the judgment of law, 
to child- gratuitous; ſo that their effect, in a queſtion 
ren” With creditors, depends on the ſolvency of the 
= granter; But ſettlements to wives, either in 
But not marriage- contracts, 18. Nov. 1729, cred. of 
ſettle FThoirs, or even after marriage, are onerous, in 
ments to ſo far as they are rational; and conſequently are 
wives not reducible, even tho' the granter was in- 
ſolvent, 11. Fan. 1738, Robertſon.— 17. Feb. 

1738, Sir R. Mackenzie. This rule holds alſo 

in rational tochers contracted to huſbands, 

Forb. MS. 22. Jan. 1714, Lockhart : But it 

mult, in all caſes, be qualified with this limi- 
tation, if the inſolvency of the granter was 

not publicly known; for if it was, fraud is pre- 

ſumed in the receiver of the right, by contract- 

ing with the bankrupt, 23. Nov. 1680, Hood. 

On whom 14+ The creditor who objects to the deed, 
does the mult, by the words of the act, prove that it 
proof lie, was gratuitous, either by the oath or writing 
of the receiver ; but, as the ſtatute is now ex- 
plained, 
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plained, the receiver, if he be a conjunct or 
confident perſon, muſt aſtruct or ſupport the 
onerous cauſe of his right, not merely by his 
own oath, but by ſome circumſtances or admi- 
nicles, 15. Dec. 1671, Duff: If there is no real 
ground of ſuſpicion, the ſlighteſt adminicles 
will ſerve, K. 105. Where a right is granted 
to a ſtranger, the narrative of it expreſling an 
onerous cauſe, is ſufficient per /e, to ſecure it 
againſt reduction, 22. June 1680, Trotter. 

15. By a ſecond branch of this ſtatute, all Second 
voluntary payments or rights, made by a bank- branch of 
rupt to one creditor, to diſappoint the more the act. 
timeous diligence of another, are reducible at 
the inſtance of that creditor who has uſed the / 
prior diligence. Grants made by the debtor, 
in conſideration of ſums inſtantly advanced by 
the grantee, are not ſecurities given to credi- 
tors, and ſo fall not under the ſanction of the 
ſtatute; e. g. a ſale of lands, 8. Feb. 1681, 
Neilſon, or a bond of borrowed money, 28. 

June 1665, Monteith. A creditor, tho? his What is 
diligence be but begun by citation, may inſiſt in cant 2 
2 reduction of all poſterior voluntary rights, PO" d 

- 1 gence. 

granted to his prejudice, Harc. 639.—F. 9. 
January 1696, Brown ; but the creditor who 
neglects to compleat his begun diligence within 

a reaſonable time, is not intitled to reduce 

any right granted by the debtor, after the time 

that the diligence is. conſidered as abandoned, 

9. July 1709, Drummond. 

16. A, prohibited alienation, when convey- Reduction 
ed hy the receiver, to another who is not privy not good 
to the fraud, ſubſiſts by the ſtatute, in the per- (againſt 
ſon of the. bona fide purchaſer. Where the con- fing. ſue- 
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receiver cannot be perceived, either from the 
tenor of the right, or from the conveyance of 
it to the purchaſer, the purchaſer is not pre- 
ſumed to have been partaker of the fraud, 
9. Fan. 1730, Allan. This ſtatute declares all 
alienations made contrary thereto, to be null, 
either by way of action or exception: But in 
practice, it is only in the caſe of moveable 
rights, that the nullity is receivable by excep- 
tion, 16. June 1671, Bower, it muſt be de- 
clared by reduction, where the right is heri- 
table, 22. Zuly 1664, Lord Lour. 

17. By act 16906, c. 5. all alienations by a 
bankrupt, within fixty days before his bankrupt- 
cy, to one creditor in preterence to another, are 
reducible, at the inſtance, even of ſuch co-credi- 
tors, as had not uſed the leaſt ſtep of diligence. 
A bankrupt is there deſcribed by the following 
characters; diligence uſed againſt him by horn- 
ing and caption ; and inſolvency, joined either 
with impriſonment, retiring to the ſanctuary, 
abſconding, or forcibly defending himſelf from 
diligence. It is ſufficient that a caption is raiſed 
againſt the debtor, tho? it be not executed, pro- 
vided he has retired to ſhun it, 24. Feb. 1737, 
Lord Kilkerran. It is provided, that all heri- 
table bonds or rights on which ſeiſin may fol- 
low, ſhall be reckoned, in a queſtion with the 
granter's other creditors upon this act, to be of 
the date of the ſeiſin following thereon ; and it 
has been variouſly decided, whether heritable 
bonds, granted in N of debts preſently 
contracted, fall under this branch of the ſtatute; 
but by the laſt deciſion, Falc. vol. 2. 189, the 
act was found to relate only to ſecurities for 
former debts, and not to nova debita. 
18. Rights 
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18. Rights granted by a debtor in truſt for Truſt- 

his creditors, tho” they ſhould contain no partial right, if 
clauſe, preferring any one creditor before the "*%cible. 
reſt, were formerly {ct aſide at the ſuit of thoſe 
creditors who did not accede to them ; becauſe 
the right of creditors to affect their debtor's e- 
itate by diligence, ought not to be reſtrained, 
by a deed of the debtor, impoſing a truſtee on 
them without their conſent, 12. Fuly 17 34, 
Snee : But now they are ſuſtained, if the debt- 
or be not bankrupt, in the preciſe terms of the 
{tatute 1696, 13. Nov. 17 44, Snodgraſs, — 
Falc. vol. 1. 179. 

19. Actions are, both by the Roman law and agions, 
ours, divided into rei perſecutoriae, and poe- either rei 
nales. By the firſt, the purſuer inſiſts, barely Perſecato. 
to recover what patrimonio ejus abeſt, the *"o 
ſubje& that is his, or the debt that is due to?“ 
him ; and this includes the damage ſuſtained by 
the purſuer, damnum et intereſſe ; for one is 
as truly a ſufferer in his patrimonial intereſt by 
that damage, as by the loſs of the ſuhjcct itſelt. 

In penal actions, which always ariſe ex delicto, 
ſomething is alſo demanded by way of penalty. 

20. Actions of ſpuilzie, ejection and intru- Attion of 
ſion, are penal. An action of ſpuilzie is com- ſpuilzie. 

tent, to one diſpoſſeſſed of a moveable ſub- 
ject violently, or without order of law, againſt 
the perſon diſpoſſeſſing; not only for being re- 
ſtored to the poſſeſſion of the ſubject, if ex- 
tant, or for the value, if it be deſtroyed, but 
alſo for the violent profits. (as to which fee 2. 
6. 24. ), in caſe the action be brought within 
three years from the ſpoliation. The purſuer 
need prove no more than that he was in the 
lawful poſſeſſion: Nay, tho? the defender ſhould 
offer 
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offer to prove himſelf proprietor, it is no good 
defence; for he ought not jus /tbi dicere. But 
it is a relevant defence, that the defender had a 
probable title for what he did, for quilibet titu- 
lus excuſat a ſpolio; or that he made voluntary 
reſtitution de recenti, of the goods ſpuilzied, 
Ejection cum ommi cauſa. Ejection and intruſion are in 
and PEW }eritable ſubjects, what ſpuilzie is in move- 
ſion. ] 7 P 
ables. The difference between the two firit is, 
that in ejection, violence is uſed; whereas the 
intruder enters into the void poſſeſſion, without 
either a title from the proprietor, or the warrant 
of a judge. The actions ariſing from all the 
three, are of the ſame general nature. 


Contra- 21. The action of contravention of lawbor- 
vention of 


law-bor- ' : 
es. law-borrows, (from borgh a cautioner) which 


contain a warrant to charge the party complain- 
ed upon, that he may give ſecurity, not to 
hurt the complainer in his perſon, family or 
eſtate, 1429. c. 129.—1581, c. 117. Theſe 
letters do not require the previous citation 
of the party complained upon, becauſe the cau- 
tion which the law requires, is only for doing 
what is every man's duty; but, before the let- 
ters are executed againſt him, the complainer 
muſt make oath, that he dreads bodily harm 
from him. The penalty of contravention is 
its penal- aſcertained to a ſpecial ſum, according to the 
ty. offender's quality, the half to be applied to the 
fiſk and the half to the complainer, 1593, o. 
166.; which may be demanded, tho? the per- 
ſon complained upon, ſhould not have given 
caution, in obedience to the letters, 1597, c. 
269. Contravention is not incurred by the 
uttering of reproachful words, where they are 


not 


rows is alſo penal. It proceeds on letters of 
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not accompanied, either with acts of violence, 
or at leaſt a real injury; and as the action is 
penal, it is elided by any probable ground of 
excuſe, ** 2H ; 
22. Penalties are the conſequences of delict, 
or tranſgreſſion; and as no heir ought to be 
accountable for the delict of his anceſtor, 
farther than the injured perſon has really ſuffer- 
ed by it, penal laws die with the delinquent, 
and are not tranſmiſſible againſt heirs. Yet the 
action, if it has been commenced, and litiſcon- 
teſted in the delinquent's lifetime, may be con- 
tinued againſt the heir, tho' the delinquent, 
ſhould die during the dependence, as to which, 
ſee §. 40. Some actions are rei perſecutoriae 
on the part of the purſuer, when he inſiſts for 
ſimple reſtitution, which yet may be penal in 
reſpect of the defender; e. g. the action on the 
paſſive title of vitious intromiſſion, by which 
the purſuer frequently recovers the whole debt 
due to him by the deceaſed, tho? it ſhould ex- 


ceed the value of the goods intermeddled with 
by the defenders. 


23. The molt celebrated diviſion of actions Actions 
in our law, is into petitory, poſſeſſory, and de- petitory. 


claratory, Petitory actions are thoſe, where 
ſomething is demanded from the defender, in 
conſequence of a right of property, or of cre- 
dit in the purſuer: Thus, actions for reſtitu- 
tion of moveables, actions of poinding, of 
forthcoming, and indeed all perſonal actions 
upon contracts or quaſi-contracts, are petitory. 


Penal a- 
ctions not 
tranſmiſ- 
ſible a- 
gainſt 
heirs. 
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rule. 
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Poſſeſſory actions are thoſe which are founded, Poſſeſſory. 


either upon poſſeſſion alone, as ſpuilzies, or ſup- 
on poſſeſſion joined with another title, as re- 

movings (2, 6. 23. ); and they are competent, 
| either 


428 - Of Adions. Book IV. 


ofter to prove himſelf proprietor, it is no good 
defence; for he ought not jus ſibi dicere, But 
it is a relevant defence, that the defender had a 
probable title for what he did, for quilibet titu- 
lus excuſat a ſpolio; or that he made volunt 
reſtitution de recenti, of the goods ſpuilzied, 
Ejection cum ommi cauſa. Ejection and intruſion are in 
an" nei” heritable ſubjects, what ſpuilzie is in move- 
ables. The difference between the two firit is, 
that in ejection, violence is uſed; whereas the 
intruder enters into the void poſſeſſion, without 
cither a title from the proprietor, or the warrant 
of a judge. The actions ariſing from all the 
three, are of the ſame general nature. 
Contra= 21. The action of contravention of lawbor- 
_— of rows is alſo penal. It proceeds on letters of 
x  law-borrows, (from borgh a cautioner) which 
contain a warrant to charge the party complain- 
ed upon, that he may give ſecurity, not to 
hurt the complainer in his perſon, family or 
eſtate, 1429. c. 129.—1581, c. 117, Theſe 
letters do not require the previous citation 
of the party complained upon, becauſe the cau- 
tion which the law requires, is only for doing 
what is every man's duty; but, before the let- 
ters are executed againſt him, the complainer 
muſt make oath, that he dreads bodily harm 
from him. The penalty of contravention is 
its penal · aſcertained to a ſpecial ſum, according to the 
ty. offender's quality, the half to be applied to the 
fiſk and the half to the complainer, 1593, c. 
166.; which may be demanded, tho' the per- 
ſon complained upon, ſhould not have given 
caution, in obedience to the letters, 1597, c. 
269. Contravention is not incurred by the 
uttering of reproachful words, where they are 
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not accompanied, either with acts of violence, 
or at leaſt a real injury; and as the action is 
penal, it is elided by any probable ground of 
excuſe. * e ; 

22. Penalties are the conſequences of delict, 
or tranſgreſſion; and as no heir ought to be 
accountable for the delict of his anceſtor, 
farther than the injured perfon has really ſuffer- 
ed by it, penal laws die with the delinquent, 
and are not tranſmiſſible againſt heirs. Yet the 
action, if it has been commenced, and litiſcon- 
teſted in the delinquent's lifetime, may be con- 
tinued againſt the heir, tho? the delinquent, 
ſhould die during the dependence, as to which, 
ſee F$. 40. Some actions are rei perſecutoriae 
on the part of the purſuer, when he inſiſts for 
{imple reſtitution, which yet may be penal in 
reſpect of the defender; e. g. the action on the 
paſhve title of vitious intromiſſion, by which 
the purſuer frequently recovers the whole debt 
due to him by the deceaſed, tho? it ſhould ex- 
ceed the value of the goods intermeddled with 
by the defenders. 

23. The molt celebrated diviſion of actions 
in our law, is into petitory, poſſeſſory, and de- 
claratory. Petitory actions are thoſe, where 
ſomething is demanded from the defender, in 
conſequence of a right of property, or of cre- 
dit in the purſuer: Thus, actions for reſtitu- 
tion of moveables, actions of poinding, of 
forthcoming, and indeed all perſonal actions 
upon contracts or quaſi- contracts, are petitory. 
Poſſeſſory actions are thoſe which are founded, 
either upon poſſeſſion alone, as ſpuilzies, or ſup- 
on poſſeſſion joined with another title, as re- 
movings (2, 6. 23. ); and they are competent, 

either 
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either for getting into poſſeſſion, for holding 
it, or for recovering it; analogous to the in- 
terdicts of the Roman law, quorum bonorum, 
uti poſſidetis, and unde vi. The nature and 
privileges of poſſeſſion have been already ex- 
plained, 2. 1. 12. et ſeꝗꝗ. 3 
Action of 24. An action of moleſtation is a poſſeſſory 
mw action, competent to the proprietor of a land 
' eſtate, againſt thoſe who diſturb his poſſeſſion. 
It is chiefly uſed in queſtions of commonty, or 
of controverted marches. Where it is purſued 
before the Seſſion, the judges are, by 1587, 
c. 42. ratifying an act of ſederunt, ordained to 
remit the cauſe to the Sheriff of the county 
where the lands lie; who is empowered to take 
cognition of the marches, and to put the facts 
contained in the libel and defences, to the know- 
ledge of an inqueſt, conſiſting of perſons dwel- 
ling in the pariſh, moſt cf them landed men: 
But this is now ſeldom r for the court 
ordinarily allow a proof to be brought before 
themſelves, and give judgment thereupon. 
Where a declarator of property is conjoined 
| with a proceſs of moleſtation, the Seſſion alone 
is competent to the action. Actions on brie ves 
Brief of of perambulation, 1579, c. 79. have the ſame 
dien tendency with moleſtations, viz. the ſettling 
of marches between conterminous lands: The 
difference commonly ſtated between the two, 
is, that the firſt ſort is founded ſolely on a right 
of property, and ſo is petitory; whereas in 
moleſtations, the purſuer founds alſo on his poſ- 
ſe ſſion. 
Action of 25. The action of mails and duties is ſome- 
mails and times petitory, and ſometimes poſſeſſory. In 
duties. either caſe, it is directed againſt the tenants and 
natural 
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natural poſſeſſors of land eſtates, for payment 
to the purſuer, of the rents remaining due 

them for paſt crops, and of the full rent for the 
future, It is competent, not only to a pro- 
prietor whole right is perfected by ſeiſin, but to 
a {imple diſponee, for a diſpoſition of lands in- 
cludes a right to the mails and duties; and con- 
ſequently to an adjudger, for an adjudication is 
a judicial diſpoſition. In the petitory action, 
the purſuer, ſince he founds upon right, not poſ- 
ſeſſion, muſt make the proprietor, from whom 
the tenants derive their right, party to the ſuit; 
and he muſt ſupport his claim, by titles of pro- 
perty or diligences, preferable to thoſe in the 
perſon of his competitor. In the poſſeſſory, 
the purſuer, who libels that he, his anceſtors or 
authors, have been ſeven years in poſſeſſion, 
and that therefore he has the benefit of a poſſeſ- 
ſory judgment, need produce no other title 
than a ſeiſin, which is a title ſufficient to make 
the poſſeſſion of heritage lawful; and it is e- 
nough; if he calls the natural poſſeſſors, tho” he 
ſhould neglect the proprietor, St. 4. 22. 14. 
et ſeqgg. A poſſeſſory judgment founded on ſe- 


ven years poſſeſſion, in conſequence either of Vent. 


a ſeiſin or a tack, has this effect, that tho* one 
ſhould claim under a title preferable to that of 
the poſſeſſor, he cannot compete with bim in 
the poſſeſſion ; till in a formal proceſs of re- 
duction, he ſhall obtain the poſſeſſor's title to 
be declared void, St. 4. 26. 3. 


26. A declaratory action is that, in which Declara- 
ſome right is craved to be declared in favour 5 a 


of the purſuer, but nothing ſought to be paid or 


performed by the defender; ſuch as declarators 
of 
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of marriage, of irritancy, of expiry of the le- 
gal reverſion, actions competent to ſuperiors or 
their donataries, for declaring caſualities in- 
curred by vaſſals, &c. Under this claſs, may 
be alſo comprehended reſciſſory actions, which, 
without any perſonal concluſion againſt the de- 
fender, tend ſimply to ſet aſide the rights or 
writings libelled, in conſequence of which, a 
contrary right or immunity ariſes to the pur- 
ſuer. don of property are now ſeldom 
uſed, becauſe rights affecting property are more 
effectually forced into the field, by the action of 
reduction- improbation, which has always a de- 
Their pro- claratory concluſion ſubjoined to it. Decrees 
perties. upon actions that are properly declaratory, con- 
fer no new right ; they only declare what was 
the purſuer's right before, and ſo have a retro- 
ſpect to the period at which that right firſt 
commenced, as in declarators of liferent-eſcheat, 
2. F. 33.3; but this character is not applicable 
to molt of our declaratory decrees. Declara- 
tors, becauſe they have no perſonal concluſion 
againſt the defender, may be purſued againſt an 
apparent heir, without a previous charge. given 
hint to enter to his anceſtor; unleſs where ſpe- 

cial circumſtances require a charge. 
Aion of 27+ An action for proving the tenor, where- 
proving by a writing, which is deſtroyed or a-miſling, is 
the tenor. endeayoured to be revived, is in effect declara- 
tory. In obligations that are extinguiſhable, 
barely by the debtar's retiring or cancelling 
them, the purſuer, before a proof of the tenor 
is admitted, muſt condeſcend on ſuch a caſus 
Caſus a- amiſſionis, or accident by which the writing 
miſſionis. was deſtroyed, as ſhews it was loſt when in the 
creditors? poſſeſſion; otherwiſe, bonds that _ 
een 
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been cancelled by the debtor on payment, mighi 
be reared up, as ſtill ſubſiſting againſt him: But 
in writings which require contrary deeds to 
extinguiſh their effect, as aſſignations, diſpoſi- 
tions, charters, & c. it is ſufficient to libel that 
they were loſt any how, even caſi fortuito, 
St. 4. 32. 3. 4. | 

28. Regularly, no deed can he revived by agni- 
this action, without ſome adminicle in writing, nicles in 
i. e. without ſome collateral deed, referring to writing: 
that which is libelled; for no written obliga- 
tion ought to be raiſed up, barely on the teiti- 
mony of witneſſes: Yet where one's whole 
writings have been deſtroyed by fire, or in other 
ſuch ſpecial caſes which call for an extraordina- 
ry remedy, a proof of the tenor may be admit- 
ted, without any ſuch adminicle, Sf. ibid. If 
theſe adminicles afford ſufficient conviction, that 
the deed libelled did once exiſt, the tenor is ad- 
mitted to be proved by witnefſes, who mult 
depoſe, cither that they were preſent at ſigning 
the deed, or that they afterwards ſaw it duly g&.. 
ſubſcribed. Where the relative writings con- times ſuf- 
tain all the ſubſtantial clauſes of that which is ficient per 
loit, the tenor is ſometimes ſuſtained without fe. 
Witneſſes, F. 26. June 1712, Inglis. In a 
writing which is libelled to have contained un- 
common clauſes, all theſe muſt appear by the 
adminicles ; otherwiſe, a right might be again 
brought to life, of a quite different nature from 
that which was loſt. bw 

29. The tenor of all writings, both volun- Can the 
_ tary and judicial, may be proved by this action; tenor of 
even decrees of appriſing, which, of all others, — 
require the greateſt nicety of form, Dirl. 293. proved? 
By act 1579, c. 94. the tenor of letters of 
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horning and executions thereof, which have 
not been judicially produced, cannot be proved 
by witneſſes; but this ſtatute does not —— to 
extend, to the caſe of hornings ſupported by 
written adminicles. Actions of proving the 
tenor are, on account of their importance, ap- 
propriated to the court of Seſſion; and the wit- 
neſſes muſt give their teſtimonies in preſence of 

all the judges. ; 
Multiple 39+ The action of double or multiple poind- 
poinding, ing may be alſo reckoned declaratory. It is 
competent to a debtor, who is diſtreſſed or 
threatened with diſtreſs, by two or more per- 
ſons claiming right to the debt, and who there- 
fore brings the ſeveral claimants into the field, 
in order to the debating and ſettling their ſe- 
veral preferences, that 0 he may pay ſecurely 
to him whole right ſhall be found preferable. 
This action is daily purſued by an arreſtee, in 
the cale of ſeveral arreſtments uſed in his hands 
for the ſame debt, or by tenants, in the caſe 
of ſeveral adjudgers, all of whom claim right 
to the ſame rents. In theſe competitions, 
any of the competitors may bring an action of 
May be multiple poinding in name of the tenants, or 0- - 
purſued by ther debtors, without their conſent, or eventho? 
any ha- they ſhould diſclaim the proceſs; ſince the law has 
dell the introduced it as the proper remedy for getting 
the debt. ſuch competitions determined: And while the 
or dil» ſubject in controverſy continues in medio, any 
claim. third perſon who conceives he has a right to it, 
may, tho” he ſhould not be cited as a defender, 
produce his titles, as if he were an original par- 
ty to the ſuit, and will be admitted for his 

intereſt in the competition. 

31. Certain 
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31. Certain actions may be called acceſſory, Acceſſory 
becauſe they are merely preparatory or ſubſer- actions. 
vient to other actions. Thus, exhibitions ad pxhibi. 
deliberandum, 3. 8. 27. are intended only to tions. 
pave the way for future proceſſes. Where a 
party to a ſuit was to prove a point, by writings 
which were in the hands of a third perſon, a 
ſeparate action was, by our ancient forms, ne- 
ceſſary for forcing the exhibition thereof, St. 4. 

41. 4. 5. ; but this is now done ſummarily, by an 
incident diligence granted by warrant of the Incident 
court, againſt the havers or poſſeſſors of theſe diligence. 
writings, for exhibiting them. The perſons ci- 

ted on this diligence, muſt either produce the 
writings called for, or depoſe that they neither 

have them, nor had them ſince the citation, nor 

have fraudulently put them out of their cuſto- 

dy to elude a future citation, nor ſuſpect by 
whom they were taken away, nor where they 

now are; lee Ad S. 22. Feb. 1688. 

2. An action of transference is alſo of this Transfe- 
ſort, whereby an action, during the pendency rence. 
of which, the purſuer or defender happens to 
die, 1s craved to be transferred from the de- 
ceaſed to his repreſentative, in the ſame condi- 
tion in which it ſtood formerly. If it be the 

urſuer who is dead, it was called a transference 
active; if the defender, it is a transference p 
ſrve. Upon the purſuer's death, his heir Transfe- 
may now, by 1693, c. 15. inſiſt in the cauſe rence 
againſt the defender, without a transference wo 2 
aarove, upon producing, either a retour cr a neceſſary, 
confirmed teſtament, according as the ſubject 
is heritable or moveable: But transfercnces 
paſrve continue by that act on the tor- 


mer footing; it bcing reaſonable upon the 
death 
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death of/a defender, to give previous notice ta 
his heir, before he be obliged to defend in a pro- 
ceſs, of which perhaps he knew nothing be- 


judges can fore Transferences, being but incidental to 
transfer. other actions, can be pronounced by that in- 


ferior judge alone, before whom the principal 
cauſe depended ; but, where the repreſentatives 
of the deceaſed live in another territory, it is 
the ſupreme court which muſt transfer, Ce- 
ford, 9. Fan. 1674, Denhoſm. By the above 
cited ſtatute 1693, obligations may be now re- 
giſtred ſummarily after the creditor's death; 
which before was not admitted, without a ſe-— 
parate proceſs of regiſtration, to which the 
granter was neceſſarily to be made a party. 

33. A proceſs of wakening is likewiſe ac- 
ccilory. An action is ſaid to ſleep, when it lies 
over, not inſiſted in for a year, in which cafe 
its effect is ſuſpended ; but even then, it may, 
at any time within the years of preſcription, be 
revived or wakened by a ſummons, in which 
the purſuer recites the laſt ſtep of the proceſs, 
and concludes that it may be again carried on, 
as if it had not been diſcontinued, An action, 
that ſtands upon any of the inner-houſe rolls, 
cannot fleep; nor an action in which decree is 
pronounced, becauſe it has got its full com- 
pletion: Conſequently, the decree may be ex- 
tracted after the year, without the neceſſity of 
a wakening. 

34. An action of tranſumpt falls under the 
ſame claſs, It is competent to thoſe, who have 
a partial intereſt in writings that are not in their 
own cuttody, againſt the poſſeſſors thereof, 
for exhibiting them, that they may be tranſu- 
med tar their bchogf, Tho” the ordinary title 
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to grant tranſumpts to the purſuer, it is ſuffi- 
cient, if the purſuer can ſhow that he has an 
intereſt in the writings; but, in this caſe, he 
mult tranſume them on his own charges. A- 
ctions of tranſumpt may be purſued before any 
judge ordinary. After the writings to be 
tranſumed are exhibited, full duplicates are made 
out, collated and ſigned, by one of the clerks 
of court, which are called tranſumpts, and are 
as effectual as an extract from the regiſter, 
ſo that they cannot be defeated, but by impro- 
bation; in which caſe, the uſer of the tranſumpt 
muſt either produce the principal writings 
themſelves, upon a diligence, or otherwiſe, ſuffer 
certification to paſs againſt them. Advocations, 
1. 2. 20. and ſuſpenſions, 4. 3. 5. are not ſo 
properly acceſſory actions, as judicial ſteps, that 
give a new form to the actions to which they 
relate, Summonſes praevento termino, which 
were uſed for ſhortening the days of appear- 
ance aſſigned in ſuſpenſions or advocations, are 
now quite in diſuſe; for, by the preſent practice, 
a fixed rule is obſerved, with reſpe& to theſe 
days; and no ſuſpenſion or advocation paſſes 

upon long days, as the cuſtom was formerly. 
35. Actions proceeded anciently, upon brieves 
ifluing from the chancery, directed to the juſti- 
ciary or judge-ordinary, who tried the matter 
by a jury, upon whoſe verdict, judgment was 
pronounced ; And to this day, we retain certain 
brieves, as of inqueſt, terce, 1deotry, tutory, 
rambulation, and perhaps two or three others. 
Bur ſummonſes were, immediately upon the 
inſtitution of the college of juſtice, introduced 
into 
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into our law, in the place of brieves. A ſum- 
mons, when applied to actions purſued before 
the Seſſion, is a writ in the King's name, iſſuing 


from his ſignet upon the purſuer's complaint, 


5 meſſengers to cite the defender to 
appear before the court, and make his defences. 
Formerly, when a ſummons paſſed the Signet, it 
contained little more than the purſuer's name, and 
the date of ſigneting: Before citing the defen- 
der upon it, his name and the days of appearance 
were filled up in the blank; but the libel or decla- 
ration, ſetting forth the ground of action, need- 
ed not have been engroſſed in it, till it was cal- 
led in court. By Act S. 16. Feb. 1723, which 
was but temporary, the libel was ordained to 
be filled up in ſummonſes before execution, with 
certain exceptions therein contained; and this 
act is made perpetual by a poſterior one, 19 
Feb. 1742. 

36. The days indulged by law to a defender, 
between his citation and appearance, to prepare 
for his defence, are called induciae legales. 
If he is within the kingdom, twenty one and 


fix days, for the firſt and ſecond diets of ap- 


pririleged 


ſummons. 


pcarance, muſt be allowed him for that pur- 
poſe; and, if out of it, ſixty and fifteen. De- 
tenders reſiding in Orkney or Zetland mult be 
cited on forty days, 1685, c. 43. In certain 
ſummonſes which are privileged, the induciae 
are ſhortened: Spuilzies and ejections proceed on 
fifteen days, 1503, c. 65. wakenings and tranſ- 
ferences, being but incidental, on ſix; ſee the 
liſt of privileged ſummonſes, in A S. 29. June 
1672. A ſummons muſt be executed, 1. . 
ſerved againſt the defender, fo as the laſt dict 


of appearance may be within a year after the 


date 


, 4 
4 
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date of the ſummons; and it muſt be called 
within a year after that diet, otherwiſe it falls 
forever. Offences againſt the authority of the 
S court, acts of malverſation in office, by airy 


5 member of the college of juſtice; and acts of — 
violence and oppreſſion, committed during the without 
i0 dependence of a ſuit, by any of the parties, ſummons. 


q may be tried without a ſummons, by a ſumma- 
| ry complaint. 
37. Different civil actions were by the Ro- Concourſe 


F man law frequently competent, on the ſame of actions. 
L ground of right, to the purſuer; who, after he 
I had prevailed in one action, might inſiſt in the ; 
" other, in ſo far as it contained more than he had | 
+ recovered by the firſt. Our law knows no ſuch | 
h concourſe ; for where an action is in part penal, | 
15 e. g. a removing, ſpuilzie, & c. a purſuer who |, 
reſtricts his demand to, and obtains decree [ 
9 merely for reſtitution, cannot thereafter bring 4 
: a new procels for the violent profits. Yet the i 
> lame fact may be the foundation, both of a cri- i 
0 minal and civil action, becauſe theſe two are | 
* intended for different purpoſes; the one, for # 


nent i 
: mw 9 


ſatisfying the public juſtice, the other for in- 
1 demnifying the private party: And tho? the de- 
fender ſhould be abſolved in the criminal trial, 
be for want of evidence by witneſſes, the party in- 
jured may bring an action ad civilem effedtum, 


* in which he is intitled to refer the libel to the 

* defender's oath. 

5 38. Where actions of different kinds were Accumu- 
* competent, tho? upon the ſame ground of right, lation of 
od they could not by the Roman law, be included ations: 
7 in the ſame libel, J. 43. §. 1. de reg. jur ; for 

* every different ſpecies of action had a particular 

ho formula, which it behoved the pretor to ob- 
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ſerve, in remitting the cauſe to the judge. But 
where one had ſeparate claims againſt another, 
all productive of the ſame fort of action, he 
might have thrown them into one libel, J. 52. 
§. 14. pro ſocio, becauſe there, as the actions 
were of the ſame kind, one formula ſerved for 
all. By our forms, one libel nay contain dit- 
ferent concluſions on the ſame ground of right, 
reſciſſory, declaratory, petitory, c. if they 
be not repugnant to each other: Nay, tho' dif- 
ferent ſums be due to one, upon diſtinct grounds 
of debt, or even by different debtors, the cre- 


ditor may inſiſt againſt them all, in the ſame 


ſummons. 

39: Defences are pleas offered by a defender; 
for eliding an action. They are either dilatory, 
which do not enter into the cauſe itſelf, and ſo 
can only procure an abſolvitor from the lis pen- 
dens: Or peremptory, which entirely cut off 
the purſuer's right of action, (quae perimunt 
cauſam). The firſt, becauſe they relate to the 
forms of proceeding; mult be offered in limine 
judicii, and all of them at once, A S. 20, 
Nov. 1711, $. 16: But peremptory defences 
may be proponed, at any time before ſentence, 
J. 2. C. ſent. reſc. but with the reſtriction con- 
tained in Act S. 23. July 1674. 

40. A cauſe, after the parties had litigated 
it before the judge, was ſaid by the Romans 
to be litiſconteſted. By litiſconteſtation; a ju- 
dicial contract is underſtood to be entered into 
by the litigants, by which the action is per- 
petuated againſt heirs, even when it ariſes ex 
delicto. By our law, litiſconteſtation is not 
formed, till an act is extracted, admitting the 
libel or defences to proof, 7. Feb. 17 12. Stuart. 

n 
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Ar. allegations, by parties to a ſuit, muſt 


be ſupported by proper proof. Probation proba- 
is either by writing, by the party's own oath, tion. 


or by witnefſes. In the caſe of allegations, 
which may be proved by either of the three 


ways, a proof is ſaid to be admitted, prout Prout d- 
de jure; becauſe, in ſuch caſe, all the legal jure. 


methods of probation are competent to the 
wick It the proof he brings by writing be 
ame, he may have recourſe either to witneſſes 
or to his adverſary's oath; but, if he ſhould 
firſt take himſelf to the proof by oath, he can- 
not thereafter uſe any other probation, for the 
reaſon aſſigned F. 3. ; and on the contrary, a 
purſuer, who had brought a proof by witneſſes, 
on an extracted act, was not allowed to recur 
to the oath of the defender, 18. Nov. 1737, 
MF Brair. Single combat, as a ſort of appeal 
to providence, was, by our ancient law, admit- 
ted as evidence, in matters both civil and cri- 
minal, R. M. I. 3. c. 13. f. 4. It was reſtricted 
by St. R. III. c. 16, to the caſe of ſuch capital 
crimes, where no other proof could be had; 


and ſome traces of this blind method of trial re- 


mained in the reign of 7. VI. 1600, c. 12. 
for even by that a&, the King might authorize 

duels on weighty occaſions. | 
2. As obligations or deeds, ſigned by the 
party himſelf, or his anceſtors or authors, 
muſt be, of all evidence, the leaſt liable ro 
exception, therefore every debt or allegation 
may be proved by proper evidence in writing. 
| Kkk The 
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The ſolemnities eſſential to probative deeds 
have been already explained, 3. 2. 3. et ſeqq. 
Books of Books of account kept by merchants, tradeſ- 
accounts, men, and other dealers in buſineſs, tho! not 
how far ſubſcribed, are probative againſt him who 
1 keeps them; and, in caſe of furniſhings by a 
r the a 
merchant, ſhop-Keeper, ſuch books, if they are regularly 
kept by him, ſupported by the teſtimony of a 
ſingle witneſs, afford a ſemiplena probatio in 
_his favour, which becomes full evidence by his 
own oath in ſupplement, Gosford, 5. Fune 
Notorial 1672, Hood. -Notorial inſt ruments and exe- 
inſtru- cutions by meſſengers, bear full evidence that 
3 the ſolemnities, therein ſet furth, were uſed, 
ee ue not to be invalidated otherwiſe than by a proof 
probative. 
of falſhood; but they do not prove any other 
extrinſic facts therein averred, againit third 
parties, nor are they evidence of the warrant, 
on which they proceed: Thus, a ſeiſin docs 
not prove the exiſtence of the relative charter, 
20. Dec. 1664, Norvel; nen enim creditur 
referenti, niſi conſtet de relato. 
probation 3. Regularly, no perſon's right can be pro- 
by oath of ved by his own oath, nor taken away by that 
party on of his adverſary ; becauſe theſe are the bare a- 
reference. _ $7058 ; 
verments of parties in their own favour. - But, 
where the matter in iſſue is referred by one of 
the parties, to the oath of the other, ſuch oath, 
tho* made in favour of the deponent himſelf, 
is deciſive of the point; not becaule a party's 
oath in his own cauſe is evidence, but becauſe 
the reference is a virtual contract between the 
litigants, by which they are underitood to 
put the iſſue of the cauſe, upon what ſhall be 
depoſed : And this contract is ſo ſtrictly regard- 
ed, that the party who refers to the oath of thc 
| other, 
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other, cannot afterwards in a civil action, plead 
upon any deed againſt the party depoſing, in- 
conſiſtent with his oath, X. 31. To obviate 
the ſnares that may be laid for perjury, he, to 
whoſe oath of verity a point is referred, may 
refuſe to depoſe, till his adverſary ſwear, that 
he can bring no other evidence in proof of his 
allegation, St. 4. 44. 2. The party to whom 
reference is made, in place of ming oath, 
ſometimes defers the point back to his adver- 
fary ; but this is not indulged, unleſs it ſhall 
appear, from the circumitances of the caſe, 
that he himſelf cannot depoſe in the matter re- 
ferred to him, with diſtinctneſs. 

4. A defender, tho' he cannot be compelled 
to ſwear to facts in a libel properly criminal, 
yet may, in treſpaſſcs, where the concluſion is 
limited to a fine, or to damages; e. g. in blood- 
wits, 13. Feb. 1634, Bailie of Melroſs ; in 
batteries, F. 24. Fuly 1678, Gordon, or in- 
Juries, 2. Fan. 1736, Stuart. Wives are o- 
bliged to make oath, on debts contracted by 
them before marriage, 9. March 1627, Ker, 
and executors, on debts due by the deceaſed, 
13. March 1627, Ker, which oaths are ef- 
fectual againſt themſclvesy as to their proper 
intereſt : But the huſband cannot be affected by 
the wife's oath; nor the relict or others con- 
cerned in the executry, by that of the executor, 
who is merely their truſtee. In general, an 
oath of party cannot either hurt or benefit third 
parties; being, as to them, res inter alios acta, 
J. 9. §. 7. J. 10. de jurej. A tutor's oath, tho 
it cannot bind his minor in a matter of debt, 
yet is effectual againſt him, as to acts of admi- 
niſtration done by the tutor, 12. Dec. 1661, 
Hepburn. 5. An, 
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5. An oath upon reference, is ſometimes 
qualified by ſpecial limitations reſtricting it. 
The qualities which ji admitted by the judge 
as part of the oath, are called intrinſic, thoſe 
which the judge rejects or ſeparates trom the 
oath, extrinſic, Where the quality makes a 
part of the allegation which is relevantly re- 
ferred to oath, it is intrinſic. Thys, becauſe a 
merchant, ſuing for turniſhings after the three 
years, mult, in order to make a relevancy, of- 
ter to prove by the defender's oath, not only 
the delivery of the goods, but that the price 1s 
{till due; therefore, tho' the defender ſhould 
acknowledge upon oath his having reccived the 
goods, yet, if he adds, that he paid the price, 
this laſt part, being a denial that the debt ſub- 
fiſts, is intrinſic ; ſince jt is truly the point re- 
ferred to oath. Where the quality does not 
import an extinction of the debt, but barely a 
counter claim, or mutua petitio, againſt the 
purſuer, mt is held as extrinſic, and muſt be 
proved aliunde. The quality of compenſation 
is extrinſic, 9. Dec. 1664, Learmont ; for 
compenſation does not operate by our law, iþ/p 
jure. A creditor, in a holograph bond, is not 


* obliged, even after the vicennial preſcription is 


in what 
caſes is 
the quali- 
ty of pay- 
ment in. 
trinſic. 


elapſed, to prove that the debt ſtill ſubſiſts, but 
ſimply, that the bond was ſigned by the debtor, 
1669, c. 9. ; the quality of pay ment is therefore, 
in this caſe, extrinſic, and reſolves into a defence, 
being no part of the libel referred to oath. 

6. One who ſues on a debt, conſtituted 
neither by writing, nor before witneſſes, muſt 
refer, not only its conſtitution, but ſubſiſtence 
to the defender's oath; ſince the oath of the 
debtor, by which alone the debt can be proved, 

ought 
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ought to be alſo effectual for a proof of its pay- 
ment: The quality therefore of payment or 1a- 
tisfaction muſt, in ſuch caſe, be intrinſic, by 
the above mentioned rule, 14. Fan. 1737, 
Moffat. Yet a defender who, in his oath, ad- 
mits the conſtitution of a debt, cannot get off 
by adjecting the quality of payment, where 
the payment ought, by its nature, to be vouch» 
ed by written evidence, 23. Dec. 1707, Brown. 
The obſervations made upon this point, apply 
with equal force, to the caſe where the the de- 
fence of payment is referred by the defender 
to the purſuer; Thus, if the creditor ſhall de- 
poſe, that the money he reccived was not in 
payment of the debt purſued for, but in cor:{c- 
quence of a ſeparate bargain, the quality is in- 
trinſic, being really a denial of the point re- 
ferred to oath, 27, Nov. 1705, Sinclair ; but 
it he acknowledges that he received a ſum in 

ayment, it will not avail him, tho* he ſhould 
add, that he had afterwards diſburſed it on the 
debtor's account. 

7. Oaths of verity are ſometimes deterred 
by the judge to cither party, ex oficio ; which, 
becauſe they are not founded on any implied 
contract between the litigants, are not finally 
deciſive, but may be traverſed on proper evi- 
dence afterwards produced; or the cauſe, if it 
has been purſued before an interior court, may 
be advocated, in reſpect the judge had no good 
reaſon to examine the party. Theſe oaths are 
commonly put by the judge, for ſupplying a 
lame or impertect proof, and are therefore called, 
oaths in ſupplement. There are frequent in- 
{tances of them, in that ſort of diſburſcments 
by factors, which does not caſily admit of 

youchers; 


Are de- 

ferred for 
ſupplying 
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fect proof. 
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vouchers; or in furniſhings by merchants, the 
quantity or prices of which, are not fully pro- 

ved by witneſſes. Where the evidence brought 

before the judge does not amount, even to a 
ſemiplena probatio, he ought not to take the 

party's oath in ſupplement, F. 28. Dec. 1695, 

Re-exa- Thomſon. After a party depoſes, upon a re- 
— ference, eicher of his adverſary or of the judge, 
ty not al- in general terms, he cannot be re-examined 
wiſe al- upon any particular fact which may involve him 
lowed. in perjury, Dirl. 453. And leſt parties ſhould 
be led inc the ſuſpicion of that crime, the 

court, where ſpecial interrogatories are to be 

put, begin with theſe, and then proceed to the 

general one; ſee Diction. vol. 2. p. 15. 

Oath orf 8 · To prevent groundleſs allegations, oaths 
calumny, of calumny have been introduced, by which 
either party may demand his — oath, 

that he believes the facts contained in his libel 

or defences, to be juſt and true, 1429, c. 125. 

Is only an As this is an oath, not of verity, but only of o- 
oath of pinion, the party who puts it to his adverſary, 
opinion. does not renounce other probation, St. 4. 44. 
203 and therefore no party is bound to give an 

oath of calumny, on recent facts of his own, Act. 

S. 13. Jan. 1692; for ſuch oath is really an 
Cannot be Oath of verity. Formerly, parties, even after 
put, after they had proved their allegations, might have 
a ful been compelled to ſwear de calumnia, 13. Jan. 
PI” 1625, Lord Duffus ; but theſe oaths are now con- 
fined to the caſes where the proof is not yet 
brought, or where it is defective, F. 22. Dec. 

Nor in re- 1699, Logy. They do not take place in reducti- 
duftions- gns-improbations before production; for the 
— cagjat purſuer's allegation that the writings called for 
are falſe, is founded merely in a fictio juris, and 

| ; la 
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ſo is not inconſiſtent with his belief that th 
genuine, Dalr. 159. They have not been ſo 
frequent, ſince Act S. 1. Feb. 1715, F. 6. 
whereby any party, againſt whom a fact ſhall be 
alledged, is obliged, without making oath, to 
confeſs or deny it; and, in caſe of calumnious 
denial, is ſubjected to the expence that the o- 
ther party has thereby incurred. 

9. In all oaths, whether of verity or calum- 
ny, the citation carries, or at Jeaſt implies, a 
certification, that if the party does not appear 
at the day aſſigned for depoting, he ſhall be 
held pro confeſſo, from a preſumption of his 
conſciouſneſs, that the fact upon which he de- 
clines to ſwear, makes againſt him; but no par- 
ty can be held pro confeſſo, if he be in the 
kingdom, without a previous perſonal citation 
uſed againſt him. The Court of Seſlion are in 
uſe to reſtore the party, who offers de recenti 
to purge his contumacy, upon refunding to his 
ad verſary the expence he has been put to by 
the delay; but no perſon will be reſtored ex in- 
tervallo, where the adverſe party is in danger 


of loſing his other probation, by the death ot 


the witneſſes, unlets on the molt pregnant 
grounds. Where one is reſtored ex juſtitia, e.g. 
hecauſe he was not legally cited, the effect of 
the certification is entirely taken off, Harc. 7 41; 
but if he be rettored ex gratia, and happens to 
die before depoſing, the preſumptive confeſſion 
operates againſt his heir. Tho' an oath which 
reſolves into a non memini, cannot be faid to 
prove any point, yet where one fo depoſes upon 
a recent fact, to which he himſelf was privy, 
his oath is conſidered as a diffumbling of the 
truth, 
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truth, and he is held pro confeſſo, as if he had 
refuſed to ſwear, 6. Feb. 1675, Irvine. 

Oath iz 10. An oath in litem, is that which the 
item. judge defers to the purſuer, for afcertaining, 
either the quantity or the value of the goods 
taken from him without order of law, or the 
only, in extent of his damages. An oath in litem, as it 
caſes of is the affirmation of a party in his own behalf, 
wrong. is only allowed, where there is proof that the 
other party has been engaged in fome illegal act, 
e.g. in a ſpuilzie, or in an unwarrantable inter- 
meddling with the Purſuer's goods; or where 

the public policy has made it neceſſary, as in 

the caſe of nautae, caupones, ſtabularii, 3. 1. 

11. This oath, as to the quantity, is not ad- 

mitted, where there is a concurring teſtimony 

of witneſſes brought in proof of it, ſee F. 16. 

In what Fan. 1697, Fea. When it is put as to the 
cafes, ſub- value of goods, it is only an oath of credulity, 
1 and therefore it has always been ſubject to the 
modification of the Lords, Harc. 740: But as 


a further check upon exorbitant values that may 


It obtains 


be put by the party on his own goods, the 


court has, by the later practice, ordained the 
purſuer, before making oath, to exhibite a ſpe- 
cial condeſcendance of the prices, with the 
grounds on which it proceeds, which they tax 
as they ſee reaſonable, and then admit the oath, 
not exceeding ſuch previous modification, 19. 
Nov. 1737, Man. 

11. Anciently, when writing was little uſed, 


Fs ſh points might have been proved by witneſ- 


by wit- 


neſſess ſes, R. MI. 3. c. 1.5.6. 22. 23. Cc Even 
that poſſeſſion, which is eſſential to heritable 
rights, depended on the teſtimony of the pares 

| curiae, 


ape yo kay yp Bs yp , ©Y | kd mas 


Tit. 2. 


Of Probation. - 


curiae, 2. 3. 15.; but after writing came to 
be a more general accompliſhment, the lubrici- 
ty of teitimonies made it neceſſary, to bring 
probation by witneiles within a narrower com- 
paſs. By a conſtitution of Ch. IX. of France 
dated 1566, all contracts for ſums exceeding 
100 livres, mutt be reduced into writing. The 
law of Scotland, tho? it has not carried this 
point ſo far, rejects the teſtimony of witneſſes, 
1. In payments of any ſum above L. 100 Scots, 
all which muſt be proved either /cripto vel ju- 
ramento, by Al S. 8. Zune 1597. 2. In all 
gratuitous promiſes, which, tho? tor the ſmalleſt 
trifle, cannot be proved by witneſſes; ſince, as 
their force depends entirely on the import of the 
words uttered by the promiſer, he may be miſ- 
underſtood by inattentive hearers, 19. Zan. 
1672, Deuchar, 3. In all contracts, where 
writing is either eſſential to their conſtitution, 
3. 2. 2, or where it is uſually adhibited, as in 
the borrowing of money. And it is a general 
rule, ſubject to the reſtrictions mentioned in the 
next F, that no debt or right, once conſtituted 
by writing, can be taken away by witneſſes, J. 
1. C. de teſtib. 

12. On the other part, probation by witneſ- 
ſes is admitted to the extent of L. 100 Scots, 
in payments, nuncupative legacies, and verbal 
agreements which contain mutual obligations, 
26. June 1706, Anderſon. And it is received 
to the higheſt extent, 1. In all bargains which 
have known engagenients naturally ariſing from 
them, concerning moveable goods. 2. In facts 
performed in ſatisfaction, even of a written obli- 


gation, where ſuch obligation binds the party 


preciſely to the performance of them, 25. Nov. 
LII 1624, 
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1624, Biſſet, —7. Fan. 1662, E. Lauderdale. 

3- In facts which, with difficulty, admit of a 

proof by writing, even tho” the effect of ſuch 

proof ſhould be the extinction of a written ob- 
ligation, eſpecially if the facts import fraud or 
violence; thus, a bond is reducible ex dolo, 

on a proof by witneſſes. Laſtly, all intromiſ- 

ſion by a creditor with the rents of his debtor's 

eſtate payable in grain, may be proved by wit- 

neſſes, 4. Feb. 1671, Wiſhart, — 2. Dec. 1675, 
Thomſon ; and even intromiſſion with the filver 

rent, where the creditor has entered into the 

total poſſeſſion of the debtor's lands, 25. Jan. 

1711, Bailly. | 
Whatper- 13. No perſon, whoſe near relation to ano- 
ſons are ther bars him from being a judge in his cauſe, 
N 681, c. 13, can be admitted as a witneſs for 
him; but he may, againſt him, 24. Nov. 1709, 

Near re- Monteith ; except a wife or child, who cannot 
lations. be compelled to give teſtimony againſt the 
huſband or parent, ob reverentiam per ſonae, et 

metum perjurii, F. 23. July 1700, Erſkine, — 

cod. die, Drummond. Tho' the witneſs, whoſe 
propinquity to one of the parties is objected to, 

be as nearly related to the other, the objection 
ſtands good, New Coll. 48. The teſtimony of 
Domeſtic domeſtic ſervants is rejected, becauſe of their 
ſervants. dependence on their maſters; but that of handi- 
craftſmen, is admitted, for thoſe who employ 

them, F. 26. Feb. 1685, Erſkine. Formerly 
Moveable Moveable tenants, i. e., tenants who have no 
tenants, Written tacks, were diſallowed, from the pre- 
ſumed influence of their landlords over them; 
but now, ſince that influence is much worn out, 

our preſent practice admits them, 15. Fan. 


1735, Blackader. 
14. The 
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14. The teſtimony ot infamous perſons is re- 
jected, i. e. perſons who have been guilty of 
crimes that law declares to infer infamy, or 
who have been declared infamous, by the ſen- 
tence of a judge; but infamia facti does not 
diſqualify a witneſs, 31. Jan. 1671, Lady 
Milton. Pupils are inhabile witneſſes; being, 
in the judgment of law, incapable of the im- 
preſſions of an oath. The teſtimony of women 
is always received, when it is neceſſary, i. e. 
when the fact cannot be proved without them; 
and it is ſeldom admitted, where other witneſ- 
ſes can be had, Feb. 1730, Dunbar, — 13. 
Fan. 1736, Wiſeman. Near kinſmen or do- 
meſtic ſervants, may, where there is a penury 


of witneſſes, ariſing from the nature or circum- 


ſtances of the fact, be received cum notd; that 
is, their teſtimony, tho' not quite free from 
ſuſpicion, is to be conjoined with the other e- 
vidence, and to have ſuch weight given it, as 
the judge ſhall think it deſerves. 

15. All witneſſes, before they are examined 
in the cauſe, are purged of partial counſel, that 
is, they muſt depoſe, that they have no inte- 
reſt in the ſuit, nor have given advice how to 
conduct it; that they have got neither bribe nor 
promiſe, nor have been inſtructed how to de- 
poſe; and that they bear no enmity to either 
of the parties. Theſe, becauſe they are the 
firſt queſt ions put to a witneſs, are called initi- 
alia teſtimonii. Where a party can bring pre- 
ſent proof of a witneſſes's partial counſel, in any 
of the above particulars, he ought to offer it, 
before the witneſs be ſworn; but, becauſe 
ſuch objection, if it cannot be inſtantly verified, 
will be no bar to the examination, law allows 

the 
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Proteſta- the party in that caſe, to proteſt for reprobator, 
tion for before the witneſs is examined; i. e. that he 
reproba- may be afterwards allowed to bring evidence of 


tor. F . = 
his enmity, or other inhability. 


The ati- 16. The Lords, by the former practice, ad- 


on there · mitted action of reprobator, tho' no ſuch pro- 
upon is teſtation had been entered, ſo long as ſentence 
admitted, Was not pronounced in the principal cauſe; pro- 
not onlx ; 2 
before vided it could be admitted, without damage to 
ſentence, him who had cited the witneſs, F. 13. Fuly 
1700, Goodin : But by our preſent cuſtom, re- 
probators are not received, unleſs ſpecially pro- 
teſted for at the examination of the witneſs, 
even tho' he who ſummoned him, can quality 
no loſs, by the intermediate death of others, 
whom he might have brought for proof of the 
But after fame facts, 5. Jan. 1737, Hright. Reproba- 
it. tor is competent even after ſentence, where 
proteſtation is duly entered, 26. June 1623, 
Cochran ; but in that caſe, the party inſiſting 
mult conſign L. 100 Scots, which he forteits 
if he ſuccumb, 3. Dec. 1635, Robinſon. This 
The wit- action mult have the concurrence of the King's 
neſs muſt Advocate, becauſe the concluſion of it imports 
be made 2 perjury; and for this reaſon, the witneſs mult 
party. be made a party to it, 9. Nov. 1676, Pa- 
ter ſon. | 
Diligence 17. The interlocutory ſentence or warrant, 
againſt by which parties are authoriſed to bring their 
witnelles. proof, is either by way of act, or of incident 
diligence. In an act, the Lord Ordinary who 
ee it, is no longer judge in the proceſs; 
ut in an incident diligence, which is common- 
ly granted upon points that do not exhauſt the 
cauſe, the Lord Ordinary continues judge. If a 
witneſs does not appear at the day fixed by 
the 
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the warrant of citation, a ſecond warrant is 
granted of the nature of a caption, containing a 
command to meſſengers, to apprehend and bring 
him betore the court. Where the party to 
whom a proof is granted, brings none within 
the term allowed by the warrant, an interlocu- 
tor is pronounced, circumducing the term, and 
decerning againſt him for not proving, (the 
word circumduce is uſed nearly in the fame 
ſenſe, JI. 73. §. 1. 2. de judic.). Where evi- 
dence is brought, if it be upon an act, the 
Lord Ordinary on the acts, after the term for 
proving is elapſed, declarcs the proof concluded, 
and prepares a {tate of the caſe, which mult be 


judged by the whole Lords; if it is upon an in- 


cident diligence, the import of the proof ma 
be determined by the Lord Ordinary. 

18 Where facts do not admit a direct proof, 
preſumptions are received as evidence, which, 
in many cafes, make as convincing a proof as the 
direct. Preſumptions are conſequences deduced 
from facts known or proved, which infer the 
certainty, or at leaſt a ſtrong probability, of a- 
nother fact to be proved. This kind of proba- 
tion is therefore called artificial, becauſe it re- 
quires a reaſoning, to infer the truth of the point 
in queſtion, from the facts that already appear 


Circum- 


duction 


for not 
proving. 


Conclud- 
ed cauſe, 


in proof. Preſumptions are either, 1. juris et Juris er 
de jure; 2. juris; or 3. hominis or judicis. de jure. 


The firſt fort obtains, where ſtatute, or cuſtom, 
eſtabliſhes the truth of any point upon a pre- 
ſumption; and it is ſo ſtrong, that it rejects 
all proof that may be brought to elide it in ſpe- 
cial caſes. Thus, the teſtimony of a witneſs, 
who forwardly offers himſelf without being 
cited, is, from a preſumption of his partiality, 

rejected, 
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rejected, let his character be ever ſo fair; and 
thus alſo, a minor, becauſe he is by law pre- 
ſumed incapable of conducting his own affairs 
is, upon that preſumption, diſabled from acting 
without the conſent of his curators, tho” he 
ſhould be known to behave with the greateſt 
prudence. Many ſuch preſumptions are fixed 
by ſtatute, 1592, c. 145,—1621. c. 18, — 
1690, c. 21, Cc. b 

19. Praeſumptiones juris are thoſe, which 


our law-books or deciſions have eſtabliſhed, 


without founding any particular conſequence 
upon them, or ſtatuting ſuper praeſumpto. 
Moſt of this kind are not proper preſumptions 
inferred from poſitive facts, but are founded, 
merely on the want of a contrary proof ; thus, 
the legal preſumptions for freedom, for life, 
for innocence, c. are in effect ſo many ne- 


gative propoſitions, that ſervitude, death, and 


guilt, are not to be preſumed, without evidence 
brought by him who makes the allegation. All 
of them, whether they be of this ſort, or pro- 
per preſumptions, as they are only conjectures 
formed from what commonly happens, may be 
clided, not only by direct evidence, but by o- 
ther conjectures, affording a ſtronger degree of 
probability to the contrary. Praeſumptiones 
hominis or judicis, are thoſe which ariſe dai] 
from the circumſtances of particular caſes; the 
itrength of which is to be weighed by the 
judge. | 


Fidio ju. 20. A fidio juris differs from a preſumption, 


1.5. 


Things are preſumed, which are likely to be 
true; but a fiction of law aſſumes for truth, 
what is either certainly falſe, or, at leaſt, is as 
probably falſe as true. Thus, an heir is feigned 

or 


Tit. 2. Of Probation, 455 


or conſidered in law, as the ſame perſon with 
his anceſtor; thus alſo, writings, againſt which 
certification is obtained in a reduction- improba- 
tion, are adjudged to be falſe, fichione juris, 
tho” the moſt convincing proof ſhould be brought, 
that they had once exilted, and were genuine. 
Fictions of law muſt, in their effects, be al- 
ways limited to the ſpecial purpoſes of equity, 
for which they were introduced; ſee an ex- 


ample, 4. 1. 5. 
TiT..3. Of Sentences and their Execution. 


8 RTY would be moſt uncertain, if 
debateable points might, after receiving a 
definitive judgment, be brought again in que- 
ſtion, at the pleaſure of either of the parties: 
Every ſtate has therefore affixed the character 
of final, to certain ſentences or decrees, which, 
in the Roman law, are called res judicatae, and 
which exclude all review, or rehearing. 

2. Decrees of the court of Seſſion, are either 
in foro contradictorio, where both parties have 
litigated the cauſe, or in abſence of the defend- 
er. Decrees of the Seſſion in foro cannot, in 
the general caſe, be again brought under the re- 
view of the court, either on points which the 
parties neglected toplead before ſentence (which 
we call competent and omitted), or upon points 
pleaded, and found inſufficient (proponed and 
repelled), 1672, c. 16. §. 19. But decrees, 
tho* in foro, are reverfible by the court, 
where either they labour under eſſential nul- 


lities, e. g. where they are ultra petita, or not 
contormable 
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conformable to their grounds and warrants, or 
founded on an error in calcul, Gg., or where 
the party againſt whom the decree is obtained, 
has thereafter recovered evidence ſufficient to 
overturn it, of which he knew not before, St, 
4. 1. 44, — Mackenzie. 8. 1. h.t. 

3. As parties might formerly reclaim againſt 
the ſentences of the Seſſion, at any time before 
extracting the decree, no judgment was final 
till extract; but now, a ſentence of the inner- 

Two con- houſe, either not reclaimed apainſt, within ſix 
1 ſederunt days after its date, At S. 9. July 
tors are 1709, or adhered to upon a reclaiming bill, 
final. tho' it cannot receive execution till extract, 

makes the judgment final, as to the court of 
Seſſion, Act S. 26. Nov. 1718. And, by an 
Time li- order of the houſe of Lords, 24. March 17 25, 
— no appeal is to be received by them from ſen- 
tences of the Seſſion after five years from ex- 
tracting the ſentence; unleſs the perſon intitled 
to ſuch appeal be minor, cloathed with a huſ- 
band, non compos mentis, impriſoned, or out 
of the kingdom. | Sentences, pronounced by 
the Lord Ordinary, have the ſame effect, if not 
reclaimed againſt, 1 if they were pronounced 
in preſence; and all petitions againſt the inter- 
locutor of an Ordinary, muſt be preferred, 
within eight ſederunt days after ſigning ſuch in- 
terlocutor, Ac 50 9. July 1709. | 
Decreesof 4+ Decrees, in abſence of the defender, have 
theSeſſion not the force of res judicatae, as to him; for 


inabſence, where the defender does not appear, he cannot t 
" tizats,, be faid to have ſubjected himſelf, by the judi- ; 
guaicatae, _. 6 6 4 . ESR - v7" . 
cial contract which is implied in litis-contettati- 0 
on: A party therefore may be reſtored againſt 1 
theſe, upon pay ing to the other his coſts in re- 


covering 
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covering them. The ſentences of inferior courts 
may be reviewed by the court of Seſſion, be- 
fore decree by advocation, 1. 2. 20, and after 
decree by ſuſpenſion or reduction; which two 
laſt, are alſo the methods of calling in queſtion 
ſuch decrees of the Seſſion itſelf, as can again 
be brought under the review of the court. 
5. Reduction (4. 1. 5. — 18.) is the proper Sentences 
remedy, either where the decree has already are re. 
received full execution by payment, or where viewed ei- 
it decrees nothing to be paid or performed, but . 15 
ſimply declares a right in favour of the purſuer. 2 
Suſpenſion is that form of law, by which the or fuſpen- 
effect of a ſentence condemnatory, that has not fion. 
yet received execution, is ſtayed or poſtponed, 
till the cauſe be again conſidered. The firſt ſtep 
towards ſuſpenſion is a bill preferred to the 
Lord Ordinary on the bills. This bill, when 
the deſire of it is granted, is a warrant for if- 
ſuing letters of ſuſpenſion which paſs the ſignet; 
but, if the preſenter of the bill ſhall not, within 
fourteen days after paſſing it, expedite the let- 
ters, execution may proceed on the ſentence, 
Act S. 3. July 1677. A ſiſt granted on a bill, 
without paſſing it, expires alſo in fourteen days, 
Aa S. 9. Nov. 1680. Suſpenſions of decrees 
in ſoro cannot paſs, but by the whole Lords in 
time of Seſſion, and by three in vacation time; 
but other decrees may be ſuſpended by any one 
of the Judges. | 
6. As ſuſpenſion has the effect of ſtaying Suſpenders 
the execution of the creditor's legal diligence, muſt give 
it cannot, in the general caſe, paſs; without Kaution. 
caution given by the ſuſpender to pay the debt, 
in the event it {hall be found due, ſec Act S. 29. 
Fan. 1650. Where the ſuſpender cannot, from 
Mmm | his ( 
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his low or ſuſpected circumſtances, procure un- 


queſtionable ſecurity, the Lords admit juratory 
caution, 7. e. ſuch as the ſuſpender {wears is the 
beſt he can offer; but the reaſons of ſuſpenſion 
are, in that caſe, to be conſidered with parti- 
cular accuracy, at paſſing the bill, At S. 8. 
Nov. 1682. The nature of the obligations, a- 
riſing from this judicial cautionry, is explained, 
3. 3- 28, Decrees in favour of the clergy, of 
univerſities, hoſpitals or pariſh ſchool-maſters, 
for their ſtipends, rents or ſalaries, cannot be 
ſuſpended, but upon production of diſcharges, 
or on conſignation of the ſums charged for, 
1669, c. 6. — 1696, c. 14. A charger, who 
thinks himſelf ſecure without a cautioner, and 
wants diſpatch, may, where a ſuſpenſion of his 
diligence is fought, apply to the court, to get 


the reaſons of ſuſpenſion ſummarily diſcuſſed 


on the bill. 
7. Though he, in whoſe favour the decree 


ſion, when ſuſpended is pronounced, be always called the 


compe- 
tent. 


The ſuſ- 
pender 
canuot 
cite the 
charger 
upon his 
letters. 


charger, yet a decree may be ſuſpended, before 
a charge be given on it. Nay, ſuſpenſion is 
competent, even where there is no decree, for 
putting a ſtop to any illegal act whatſoever: 
Thus, a building, or the exerciſe of a power 
which one aſſumes unwarrantably, is a proper 
ſubject of ſuſpenſion. . Letters of ſuſpenſion 
bear the form of a ſummons, which contains a 
warrant to cite the charger; and it is likely 
that they were anciently uſed by way of ſum- 
monſes: But they have now of a long time 
been conſidered, merely as a prohibitory dili- 
gence ; fo that the ſuſpender, if he would turn 
provoker, muſt bring his action of reduction 
in common form, as was found in a ſuſpenſion 
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of the election of a magiſtracy, Feb. 1722, 
Magiſtr. of Edinburgh. If upon diſcuſſing the 
letters of ſuſpenſion, the reaſons ſhall be ſuſtain- Decree of 
ed, a decree is pronounced, ſuſpending the let- fulpenvion. 
ters of diligence on which the charge was given, 
ſimpliciter, which is commonly called a de- 
cree of ſuſpenſion, and has the * Sim force with 
a reduction, as it takes off the effect of the 
decree ſuſpended, to perpetuity. If the rea- Peeree 
{ons of ſuſpenſion be repelled, the court fina finding 
the letters of diligence orderly procceded, 1. e. the etters 
regularly carried on; and they ordain them to —_— 
be put to farther cxecution. a 

8. Decrees are carried into execution, by di- cution of 
ligence, either againſt the perſon, or againſt decrees. 
the eſtate of the debtor. The firſt ſtep of 
perſonal execution was anciently, by letters pa Perſonal, 
ſing the ſignet, which were called letters oi by letters 
four forms, becauſe the debtor was thereby t tour 
charged to make payment, four times ſucce Om 
ſively, each charge upon three days. By the 
fourth, he was charged either to pay the debt, 
or to enter himſelf into a priſon ſpecified in the 
letters; and, if he did neither, within the days 
of the charge, the meſſenger was directed to 
denounce him rebel; which ſeverity was thought 
juſtifiable, becauſe the debtor might have pre- 
vented it, by entering into priſon. Letters of And by 
horning were not authoriſed to paſs upon liquid _ of 
debts, till 1584, c. 139. but letters of four ans 
forms appear to have alſo continued in uſe, till 
the year 1613 ; fee Sp. Pr. p. 149, 150. Be- 
fore horning could paſs on the decree of an in- 
ferior judge, the decree was, by our former 
practice, to have been judicially produced be- 
fore the Seſſion, and their authority inter- 

poſed 
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poſed to it by a new decree ; which, becauſe it 
was made out in the preciſe terms of rhe other, 
was called a decree conform ; But now, letters 


of horning may be granted by warrant of the 


court without the neceſſity of a decree conform, 
on the decrees of magiſtrates of boroughs, 
ſheriffes, admirals and comiſlaries, 1593, c. 
177,—1606,C.195,—1609, c. 15,—1612, c. 
7. Letters of horning were ſometimes directed 
againſt all and ſundry, without any previous 
decree, or even citation, St. 4. 3. 25, as Jet» 
ters againſt pariſhioners, for building church- 
ard-dikes, in conſequence of 1597, c. 232. 
or againſt the heritors of a pariſh for the pay- 
ment of ſtipend. Theſe general letters were 
declared, by 1592, c. 140. to be no founda- 
tion, for pen any perſon who was not 
previouſly cited to anſwer to the charge di- 
rected againſt him; and now, by 1690, c. 13. 
no general letters can iſſue except for the King's 
revenue, or miniſters ſtipends, or upon poind- 
ings of the ground. 

9. If the debtor does not obey the will of 
the letters of horning, within the days of the 
charge, 2. 5. 24, the charger, after denoun- 
cing him rebel, and regiſtring the horning, 


Letters of 2. 5- 25. 26, may apply for letters of caption, 


caption. 


Concur- 
rence of 
meſſen- 
gers and 
magi- 
ſtrates. 


which contain a command, not only to meſ- 
ſengers, but -z magiſtrates, to apprehend and 
impriſon the debtor. All meſſengers and ma- 
gittrates, who refuſe their aſſiſtance in exe- 
cuting the caption, are liable ſub/tdiarie for 
the debt; and ſuch ſubſidiary action is ſupported 
by the execution of the meſſenger employed by 
the creditor, expreſſing that they were charged 
to concur, and would not. By magiſt rates arg 

| e underſtood, 


r 
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ſufficient priſms, as ſheriffs, ſtewarts, bailies of 
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ſubſiſting boroughs of regality, or magiſtrates 


of royal boroughs : Hence a bailie of a borough 
of barony, cannot be charged to execute a cap- 
tion, 13. March 1623, Bailie of Duns. Let- 
ters of caption contain an expreſs warrant to 
the meſſenger, in caſe he cannot get acceſs, to 
break open all doors, and other lock-faſt places, 
where he is to ſearch. 

10. Law ſecures Peers and married women, 
againſt perſonal execution by caption, upon ci- 
vil debts. Pupils are ſecured by ſpecial ſtatute, 
1696, c. 41. No caption can be executed a- 
gainit a debtor, within the precincts of the 
King's palace of Holyroodhouſe : But this pri- 
vilege of ſanctuary afforded no ſecurity to cri- 
minals, as that did, which was, by the canon 
law, conferred on churches and religious houſes. 
The King's caſtles are not intitled to this pri- 
vilege, Falc. vol. 2. 218. Where the per- 
ſonal preſence of a debtor, under caption, is 
neceſſary in any of our ſupreme courts, the 
judges are empowered to grant him a protection, 
for ſuch time as may be ſufficient for his coming 
and going, not exceeding a month, 1681, c. 
9, 1698, c. 22. 

11. After a debtor is impriſoned, he ought 
not to be indulged the benefit of the air, not 
even under a guard; for creditors have an in- 
tereſt, that their debtors be kept under cloſc 
confinement, that, by the /qualor carceris, 
they may be brought to pay their debt: And 
any magiſtrate or jailor, who ſhall ſuffer the 
priſoner to go abroad, without a proper atteſta- 
tion, upon oath, of the dangerous ſtate 
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health, 


of his 
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health, is liable ſub/ediarie for the debt, by Aci 
S. 14. June 1671. Magiſtrates are in like 
manner liable, it they ſhall ſuffer a priſoner to 
eſcape, thro' the inſufficiency of their - priſon, 
Aci S. 11. Feb. 1671: But, if he ſhall cſcape 
under night, by the uſe of inſtruments, or by 
open force, or by any other accident which 


cannot be imputed to the magittrates or jailor, . 


they are not chargeable with the debt; provi- 
ded they ſhall have, immediately after his e- 
Form of ſcape, made all poſſible fearch for him, Regularly, 
liberating no priſoner for debt upon letters of caption, tho? 
2 priſoner. he ſhould have made payment, could be re- 
leaſed without letters of ſuſpenſion, containin 
a charge to the jailor to ſet him at liberty; be- 
cauſe the creditor's diſcharge could not take off 
the penalty incurred by the debtor tor contempt 
of the King's authority: But, to fave unneceſ- 
ſary expence to debtors in finall debts, jailors 
are by Act S. 5. Feb. 1675, empowered to let 
go priſoners, where the debt does not exceed 
200 merks Scots, upon production of a dif- 
charge, in which the creditor conſents to his 
releaſe. : 
8 12. Our law, from a conſideration of com- 
tion. pafllon, allows inſolvent debtors to apply for a 
upon ceſſo releaſe from priſon, upon a cef/io bonorum, i. e. 
louaru, upon their making over to the creditors, all 
their eſtate, real and perſonal. This muſt be 
inſiſted for, by way of action, to which all the 
creditors of the priſoner ought to be made par- 
Muſt pro- ties, The priſoner muſt, in this action, which 
—20 *% is cogniſable only by the court of Seſſion, ex- 
ever hibite a particular inventory of his eſtate, and 
| make oath that he has no other, and that he 
has 
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has made no conveyance of any part of it, ſince 
his impriſonment, to the hurt of his creditors. 
He muſt alſo make oath, whether he has grant- 
ed any diſpoſition of his effects before his im- 
priſonment, and condeſcend on the perſons to 
whom, and on the cauſe of granting it; that the 
Court may judge, whether, by any colluſive 
practice, he has forfeited his claim to liberty, 
Act Sed. 1. Dec. 1635, and 8. Feb. 1688. 

13. A fraudulent bankrupt is not allowed 
this privilege; nor a criminal, who is liable in 
an aſſythment or indemnification to the party 
injured or his executors, tho' the crime itſelf 
ſhould be extinguiſhed by a pardon, Falc. vol. 
2. 230. A diſpoſition granted on a ceſſio bo- 
norum is merely in farther ſecurity to the cre- 
ditors, not in Griefation or in ſolutum of the 
debts. If therefore, the debtor ſhall acquire 
any eſtate after his releaſe, ſuch eſtate may be 
attached by his creditors, as it there had been 
no celſſio, except in ſo far as is neceſſary for his 
ſubſiſtence, J. 4. pr. de cefſ. bon. — Q. Att. c. 7. 
§. 3. Debtors, who are ſet free on a cæſſio 
bonorum, are obliged to wear a habit proper to 
dyvours or bankrupts. The Lords are, by 
1696, c. 5. prohibited to diſpenſe with this 
mark of ignominy, unleſs in the ſummons and 
proceſs of ceſſio, it be libelled, ſuſtained and 
proved, that the bankruptcy proceeds from 
misfortune. And bankrupts are condemned 
to ſubmir to the habit, even where no ſuſpicion 
of fraud lies againſt them, if they have been 
dealers in an illicite trade, New Coll. 4. 

14. Where a priſoner tor debt declares up- 
on oath, before the magiſtrate of the juriſdicti- 
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Or libera-ſelf, the magiſtrate may, by 1696, c. 32. ſet 
ted on the him at liberty, if the creditor, in conſequence 
at of of whoſe diligence he was impriſoned, does 
Srace. not aliment him within ten days after intimation 
made for that purpoſe: But the magiſtrate 

may, in ſuch caſe, detain him in priſon, if he 

chuſes to bear the burden of the aliment, ra- 

ther than releaſe him, 20. Feb. 1713, Grier- 

Jon. This ſtatute, which is uſually called the 

act of grace, is limited to the caſe of pri- 

ſoners for civil debts: No priſoner therefore 

can claim the benefit of it, who is committed, 

either for not performing a fact in his own 

power, F. 2. Dec. 1709, Roſs, or for not pay- 

ing a fine or damages ariling ex delido, 22. 

Nov. 1738, Macleſly. | 
Feecution 15. Decrees are executed againſt the move- 
againſt able eſtate of the debtor, by arreſtment or 
thedebt- poinding; B. 3. 7. 6; and againſt his heri- 
date. Fable eſtate, by inhibition, B. 2. T. 11. or ad- 
jucdication, B. 2.7. 12. Letters of poinding, 
as well as of horning, may be iſſued by war- 

rant of the court of Seſſion, on the decrees of 
inferior judges, 1661, c. 29. A meſſenger em- 

ployed in poinding, if he has not alſo letters of 

caption alongſt with him, has no power to break 

open doors; but if he returns an execution that 

Letters of acceſs was denied him, letters will be iſſued of 
open courſe, giving him that power, which are called, 
doors. letters of open doors. If one be condemned, 
in a removing or other proceſs, to quit the poſ- 

ſeſſion of lands, and refuſes, notwithſtanding 2 

Letters of charge, letters of ejection are granted of courſe, 
election. ordaining the Sheriff to eject him, and to enter 
the obtainer of the decree into poſſeſſion. 

Where the party ſtill continued to qo” in 

Pite 
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ſpite of law, the Scots Privy-council, while 
that court ſubſiſted, granted letters of fire and 
ſword, authoriſing the Sheriff to diſpoſſeſs him 
by all the methods of force; but, by our pre- 
ſent practice, where one oppoſes by violence, 
the execution of a decree, or of any lawful di- 
ligence, which the civil magiſtrate is not able 
by himſelf and his officers to make good, the 
execution is enforced, manu militari. 

16. A decree arbitral, which is a ſentence PDecrees 
proceeding on a ſubmiſſion to arbiters, has ſome arbitral. 
affinity with a judicial ſentence, tho' in moſt 
reſpects the two differ. A ſubmiſſion is a con- Submiſ- 
tract entered into, by two or more parties ſion. 
who have diſputable rights or claims, whereb 
they refer their differences to the final determi- 
nation of an arbiter or arbiters, and oblige 
themſelves to acquieſce in what ſhall be decided. 
Where there are two or more arbiters, an overſ- Overſs 
man is commonly named in the ſubmiſſion, to man. 
whom power is given to determine, in caſe the 
arbiters cannot agree in the ſentence; and ſome- 
times, the nomination of the overſman, is left 
to the arbiters: But in either caſe, the overſ- 
man has no power to decide, unleſs the arbiters 
differ in opinion; for the power of deciſion is 

ven in the firſt place to them, Daly. 161. 

here the day within which the arbiters are How long 
| to decide, is left blank in the ſubmiſſion, pra- — 
ö ctice has limited the arbiters power of deci- wy? , 
ding to a year. As this has proceeded from the tory. 


ordinary words of ſtyle, empowering the ar- 
biters to determine betwixt and the day 
F of next to come; therefore, where a 


ſubmiſſion is indefinite, without ſpecifying any 
time, it ought, like all other contracts or ob- 
Nnn ligations 


 Tences., 
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ligations to ſubſiſt for forty years. And on 
this ground, a bond obliging the granter, to 
ſubmit debateable claims to certain perſons, is 
perpetual, and productive of an action at any 
time within the years of preſcription, 25. Feb. 


1630, Hay, —3. Feb. 1669, Boſwal. Submiſ- 


ſions, like mandates, expire by the death of any of 
the parties ſubmitters; ſee 25. Feb. 1630, Hay. 


can arbi- 17. Formerly, arbiters who had accepted 


ters be a ſubmiſſion, might have been compelled by let- 
28 ters of horning to pronounce ſentence; which 
ade Proceeded from the ſtyle in which ſubmiſſions 
were then executed, by which not only the 
parties, but the arbiters, conſented to the re- 
giſtration of the ſubmiſſion, in order to dili- 

gence. As this part of ſtyle is now diſuſed, it 

may be doubted, whether an arbiter who has 
accepted the office, may, like a mandatary, 

throw it up at pleafure ; ſee F. 30. Zune 1699, 
 Chieſly, and J. 3.F. 1. de rec. et qui. This is 
certain, that he cannot now be compelled by 


ſummary diligence, to decide. As arbiters are 


Arbiters not velted with juriſdiction, they cannot com- 
= pel witneſſes to make oath before them, or ha- 
warrant Vers of writings to exhibite them; but this de- 
for citing fect is ſupplied by the court of Seſſion, who at 
witneſſes, the ſuit of the arbiters, 6. Fan. 1670, Ker, or 
of either of the parties, F. 26. June 1696, 
Stevenſon, will grant warrant for citing wit- 
Nor exe- neſſes, or for the exhibition of writings. For 
_ ang the fame reaſon, the power of arbiters is bare- 
y to decide; the execution of the decree be- 
longs to the judge. Where the ſubmitters 
conſent to the regiſtration of the decree ar- 
bitral, performance may be enforced by ſum- 
mary. diligence. 
18. The 
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18. The power of arbiters is wholly deri- They 
ved from the conſent of parties. Hence, cannot 


where their powers are limited to a certain day, 
they cannot pronounce ſentence after that day; 


exceed 
the 


powers 


tho' they may, in ihſo termino, i. e. on the given 
very day, betwixt and which, the 3 em- them. 


powered them to decide, F. 30. June 1694, 
Wilſon: Nor can they ſubject parties, to a penal- 
ty higher than that which they have agreed 
to in the ſubmiſſion, 24. Feb. 1739, Cred. of 


Boquhay. And where a ſubmiſſion is limited 


to ſpecial claims, ſentence pronounced on ſub- 
jects not ſpecified in the ſubmiſſion, is null, as 
being ultra vires compromiſſi. 3 
19. But, on the other part, as ſubmiſſions 
are deſigned. for a moſt favourable purpoſe, 
the amicable compoſing of differences, the 
powers thereby conferred on arbiters, receive 
an ample interpretation, For this reaſon, a 
general ſubmiſſion of all queſtions and claims 
between the parties, imports a power to the ar- 
biters, to decide upon claims, not only of mo- 
veable, but of heritable bonds, 15. Dec. 1631, 
Kincaid. Hence alſo, where arbiters in a ſpe- 
cial ſubmiſſion, decree mutual general diſchar- 
ges to be granted hinc inde, the decree is ne- 
vertheleſs valid, in as far as it relates to the 
claims ſpecified in the ſubmiſſion; and the effect 
of the gencral diſcharge is by a favourable in- 
terpretation reſtricted to theſe claims, F. 25. 
Dec. 1702, Craufurd, In like manner, tho), 
by the Roman law, a decree arbitral, which 
decided only part of the claims ſubmitted, and 
left the reſt open, was null, /. 19. §. 1. de rec. 
et qui. ſuch partial decree is effectual by our 
cuſtoms, 20. March 1630, Stark: Yet to 


Prevent 


The pow- 
ers of ar- 
biters are 
amply in- 
terpreted. 


\ 


prevent cavilling, that power, where it is in- 
tended to be given to arbiters, is by the pre- 
ſent ſtyle ſpecially expreſſed in the — 
Where the ſubmitters have mutual claims a- 
gainſt one another, a decree arbitral which de- 
termines only thoſe on one part, and leaves all on 
the other undetermined, is null, 30. Zune 1625, 


to be the meaning of parties, that one of them 
ſhall have the benefit of a final deciſion, on the 
claims competent to him, while the other is 
left to make good all his, by a law-ſuit. 
Decrees 20. Our more ancient law, by which decrees 
arbitral arbitral might be reduced on the iniquity of 
* _ the ſentence, or enormous prejudice of the party, 
iniquity, defeated the principal deſign of ſubmiſſions, 
viz. the cutting off of law-ſuits ; and was hard- 
ly reconcileable to the expreſs compact of the 
ſubmitters, by which they agree to acquieſce 
in the deciſion of the arbiter, J. 27. f. 2. de 
rec. et qui. But, by Reg. 1695, F. 25. de- 
crees arbitral are declared not reducible upon 
any ground, except corruption, bribery or 
falſehood. Ces Fe "A 
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Falconer; for it can, in no caſe, be preſumed. 
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Tit. 4. Of Crimes. 


THE word Crime, in its moſt general ſenſe, Crimes, 


includes every breach, either of the law 
of God, or of our country; in a more re- 
ſtricted meaning, it ſignifies ſuch tranſgreſſions 
of law, as are puniſhable by courts of juſtice. 
Crimes were, by the Roman law, divided into 
public and private. Public crimes were thoſe 
that were expreſsly declared ſuch by ſome law 
or conſtitution, I. 1. de publ. judic. and which, 
on account of their more atrocious nature, and 
hurtful conſequences, might be proſecuted by 
any member of the community, §. 1. Inst. cod. 
t. Private crimes could be purſued only by the 


Public, 


vate. 


party injured, and were generally puniſhed, And pri- 


y a pecuniary fine to be applied to his uſe, 
By the law of Scotland, no private party, ex- 
cept the perſon injured or his next of Kin, can 
accuſe criminally: But the King's Adyocate, 
who, in this queſtion, repreſents the communi- 
ty, has a right to proſecute all crimes in vin- 
dictam publicam, tho' the party injured ſhould 
refuſe tFconcur. Smaller offences, as petty 
riots, injuries, & c. which do not demand the 
public vengeance, paſs generally by the appella- 
tion of delicts, and are puniſhed, only by a 
ſmall pecuniary mul&t, or perhaps by a ſhort 
impriſonment. 


2. It is of the eſſence of a crime, that there pole ;; 
be an intention in the actor to commit it; foreſſential to 


an action, in which the will of the agent has nocrimes. 


part, 
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ol | | 
part, is not a proper object, cither of rewards 
Yet negli- or puniſhments: Hence ariſes the rule, crimen 
gence is dolo contrahitur. Simple negligence does not 


in ſome therefore conſtitute a proper crime, I. 7. ad leg. 


—_ Corn. de ficar.: Yet where it is extremely groſs, - 
it may be puniſhed arbitrarily or extra ordinem; 
Involun- ſee I. 11. de incend. ruin. naufr. Far leſs can 
tary acti- we reckon in the number of crimes, involun- > 
<_ſ tary actions, the firſt cauſe of which is not in | 
Actions the agent; or thoſe committed by an ideat or i 
commit furious perſon: But leſſer degrees of fatuity, 
ted by | C 
idee. Which only darken reaſon, will not afford a . 
total defence, tho' they may fave from the 
Actions Hoena ordinaria. Actions committed in drunk- \ 
commt- ennefs are not, as to this queſtion, to be conſi- . 
drunken. dered as involuntary, ſeeing the drunkenneſs ; 
nels. itſelf, which was the firſt cauſe of the action, 
is both voluntary and criminal, -: „„ 
Infants 3. On the ſame principle, ſuch as are in a , 
cannot {tate of infancy, or in the confines of it, are ( 
N incapable of a criminal action; dole not being g 
incident to that age, I. 12. ad leg. Corn. de ſicar. : 
The Roman law aflerts, in general, that crimes y 
are not imputable to pupils, J. 2 2. pr. adleg. Corn. n 
can pu- de falſ. ; but the preciſe age at which a perſon f 
pils com- becomes capable of dole, being fixed neither 
mit them? by nature nor by ſtatute, is by our practice to Y 
be gathered by the judge, as he beſt can, from f 
the underſtanding and manners of the perſon 
accuſed. Where the guilt of a crime ariſes n 
chiefly from ſtatute, the actor, if he is under l 
puberty, can hardly be found guilty; but, ＋ 
where nature itſelf points out its deformity, he 
may, it he is proximus pubertati, be more eaſi- G 
ly preſumed capable of committing it : Yet, even b 


mn 


— 


11 


Tr $20 Of Crimes. 471 


in that caſe, he will not be puniſhed poend or- 
dinarid. | : 

4. One may be guilty of a crime, not onl 
by perpetrating it himſelf, but by being accet- 
ſory to a crime committed by another; which 
laſt, is, by civilians, ſtyled, ope et conſilio, I. 50. 
S. 3. de furt. and, in our law-phraſe, art and 
part. A perſon may be guilty, art and part, 
cither by giving advice or counſel to commir 
the crime; or 2. By giving warrant or man- 
date to commit it; or 3. By actually aſſiſting 
the criminal in the execution. A bare ad- 
vice does not ſeem, by the Roman law, to have 
inferred guilt, J. 36. pr. de furt,; contrary to 
the practice of moſt other nations. It is ge- 
nerally agreed by doctors, that, in the more 
atrocious crimes, the adviſer is equally puniſh- 
able with the criminal; and that in the ſlighter, 
the circumſtances ariſing from the adviſer's leſ- 
ſer age, the jocular or careleſs manner of giving 
advice, &c. may be received as pleas for ſoſ- 
tening the puniſhment. One who gives man- 
date to commit a crime, as he is the firſt ſpring 
of action, ſeems more guilty, than the perſon 
employed as the inſtrument in executing it; 
yet the actor cannot excuſe himſelf, under the 
pretence of orders which he ought not to have 
obeyed. How far the commands of a {ſuperior 
may, in certain caſes, either free entirely from 
puniſhment, or mitigate it, is explained by 
Mackenzie, Crim. Treat. Tit. Art and Part. 
8. F. 6. 

5. Aſſiſtance may be given to the commit- 
ter of a crime, not only in the actual execution, 
but previous to it, by furniſhing him with poi- 
ſon, arms, or the other means of perpetrating 
it; but, if he who thus aſſiſts, had no reaſon to 

believe, 


FT: Acceſſo- 


ries, or art 
and part. 


By advice. 


Mandate. 


Or aſſiſt⸗ 
ance. 
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believe, that theſe inſtruments were intended for 

a criminal purpoſe, no guilt can be inferred a- 

gainſt him. That fort of aſſiſtance, which is. 

not given till after the criminal act, and which 

is commonly called abetting, tho' it be of it- 

ſelf criminal, does not infer art and part of the 
principal crime; as if one ſhould favour the 

eſcape of a criminal, knowing him to be ſuch; 

or conceal him from juſtice, But if, previous 

to the commiſſion of the crime, one ſhould 
promiſe protection to the criminal, it will in- 

volve both in equal guilt; for nothing can be a 
ſtronger incitement to crimes, than the aſſu- 

rance of being ſcreened or protected from pu- 
niſhment | | 

Crimes 6. Thoſe crimes that are, in their conſe- 
puniſhed quences, moſt hurtful to ſociety, are puniſh- 
capitally. cd capitally, or by death; others eſcape with 
a lefſer puniſhment, ſometimes fixed by ſta- 

tute, and ſometimes arbitrary, i. e. left to the 
diſcretion of the judge, who may exerciſe his 
juriſdiction, either by fine, impriſonment, or a 

: corporal puniſhment. Where the puniſh- 
Arbitrary ment is left, by law, to the diſcretion of the 
bunt ne. judge, he can in no caſe, extend it to death; 
ver ex- for, where the law intends to puniſh capitally, 
tended to it ſays ſo in expreſs words, and leaves no liber- 
death. ty to the judge to modify: But where, in any 
of our ancient laws, L. B. c. 132,.— 1457. 

6. 77. Oc. the life of the offender is put in the 

mercy or will of the King, it is probable that 

the judge, in place of pronouncing ſentence 
himſelf, left it to the Sovereign; who inflicted, 
ſometimes a capital, and ſometimes a lefler 

puniſhment on the perſon guilty, ——_— 

| nie 
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his demerit. The ſingle eſcheat of the crimi- Capital 

nal falls on conviction, in all capital trials, tho“ crimes in- 
the ſentence ſhould not expreſs it; for if the 1 
bare non- appearance in a criminal proſecution, 
draws this forfeiture after it, 2. 5. 26. 27; 

much more ought the being convicted of a ca- 

pital crime, to infer it. | £ 

7. Certain crimes are committed more im- 

| . mediately againſt God himſelf; others, againſt 
| the State; and a third kind, againſt particular 
| perſons. The chiet crime in the firlt claſs, cog- 
; niſable by temporal courts, is blaſphemy, under glaſphe- 

which may be included atheiſm. This crime my, 

_ conſiſts in the denying or vilifying the Deity, 
by ſpeech or writing. Blaſphemers were pu- 

niſhed capitally, both by the Zewiſh law, Lev. 

xxiv. 16, and by the Roman, Nov. 77. All 

who curſe God or any of the perſons of the 
bleſſed Trinity, are by our law, 1661, c. 21, 

to ſuffer death, even for a ſingle act; and thoſe 
who deny him, if they perſiſt in their denial; 
This act is ratified byga 695, c. 11, which allo 
makes the denial of a providence, or of the au- 
thority of the holy Scriptures, criminal; and 
puniſhable capitally for the third offence. 

8. All perſons who uſed witchcraft, ſorcery Witch 
or necromancy, or pretended ſkill therein; and craft. 
all conſulters of witches, were puniſhed by death, 

1563, c. 73. But by act 9. Geo. II. c. 5, 

no proſecution can be carried on for witchcraft 

or conjuration; and by the ſame act, all who 
undertake, from their ſkill in any occult ſcience, 

to tell fortunes, or diſcover ſtolen goods, are T,;, 
to ſuffer impriſonment for a year, ſtand in the fortune. 
pillory four times in that year, and find ſurety 

for their future good behaviour. 

Ooo 9. Some 
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9. Some crimes againſt the State are levelled 
directly againſt the fupreme power, and ftrike _ 
at the conſtitution itſelf ; others diſcover ſuch a ñ 
contempt of law, as tends to battle authority, 
Treaſon, Or ſhcken the reins of government. Treaſon, 
| crimen majeſtatis, is that crime which is aimed 
againſt the. majeſty of the State; and can be 
committed only by thoſe who are ſubjects of 
that State, either by birth or reſidence. It was 
By the High treafon, by the law of Scotland, to in- 
law of tend the King's death, to lay any reſtraint 
Scotland... upon his perſon, or to entice any foreign power 
to invade his dominions, 1662, c. 2, and to 
riſe in arms, maintain forts, or make treaties 
with foreign States,, without his authority, 
1661, C. 5- Certain facts, tho” not in their na- 
Statutory ture treaſonable,, were declared by Statute to 
treaſon. be puniſhable as treaſon, viz. theft by landed 
men, 1387, c. 50, murder under truſt, ibid. 
c. Fl, wilfully ſetting fire to coal-heughs, 
1592, c. 146, or to houſes or corns, 1528, 
ce. 8, and aſſaſſination, 681, c. 15. Treaſon 
was puniſhed by death, and by the forfeiture 
to the King, of the traitor's eſtate, both real 
and perſonal : But this forfeiture did not cut oft 
the right of the creditors, tackſmen, ſuperiors, 
vaſſals, heirs of entail, or widows of the for- 
feiting perſons, 1690, c. 33. Treaſon, might 
by our law, have been tried after. the.death of 
the traitor, and ſentence condemnatory upon 
ſuch trial, carried the eſtate to the crown, 1540, 
c. 69; which was indeed agreeable to the jus 
novum of the Romans, I. 8. pr. C. ad. leg. 
Jul. maj. ; but contrary to the rules of law, 
and the dictates of humanity. 


10. Soon 
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10. Soon after the union of the two king- 
doms in 1707, the laws of treaſon, then in force 
in England, were made ours by 7. Anu. c. 21, 
both with regard to the facts conſtituting that 
crime, to the forms of trial, the corruption of 
blood, and all the penalties and forfeitures con- 
ſequent on it, By this act, the facts that in- 
ferred ſtatutory treaſon by our former law, are 
declared ſimply capital crimes. 

11. It is high treaſon, by 25. Edw. II. c. 2. 
to imagine the death of the King, Queen con- 
ſort, or of the heir apparent of the crown; to 
levy war againſt, the King, or adhere to his ene- 
mies; to counterfeit the King's coin, or his 
great or privy Seal; to kill the chancellor, trea- 
ſurer, or any of the twelve judges of England, 
while they are doing their offices; which laſt 
article is by the forenamed act 7. An. applied to 


Englick 
laws of 
treaſon 
made 


Ours. 


Treaſon 
what, by 
the laws 
of Eng- 
land. 


Scotland, in the caſe of ſlaying any judge of 


the Seſſion or of Juſticiary, ſitting in judgment, 
Thoſe who waſh, clip or lighten the proper 
money of the realm, 5. Eliz, c. 11.— 18. 
Eliz.c. 1, ; who adyiſedly affirm by writing or 
printing, that the Pretender has any right to 
the crown, or that the King and Parliament 
cannot limit the ſucceſſion to it, 6. An. c. 7; 
or who hold correſpondence with the Pretender, 
or any perſon employed by him, 13. Gul, III. 
c. 3. are alſo guilty of treaſon, 

12. The forms of proceeding in the trial of 
treaſon, whether againſt Peers or Commoners, 
are ſet forth in a ſmall treatiſe, publiſhed by 
order of the houſe of Lords in 1709, ſubjoined 
to a collection of Statutes concerning treaſon, 


Forms of 
proceed- 
ing in 
trealon, 


By the conviction upon this trial, the whole e- Pains of 
{tate of the traitor forteits to the crown. His treaſon, 


blaod 


| 
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blood is alſo corrupted, ſo * on the death of 
an anceſtor, he cannot inherit; and the eſtate 
which he cannot take, falls to the immediate 
ſuperior, as eſcheat, ob defectum heredis, with- 
out diſtinguithing whether the lands hold of the 
crown, or of a ſubject, Coke 1. Inſt. vol. 1. 
J. 1. c. 1.5. 4.— Hale Plac. Cor. vol. 1. c. 27. 
By the aforeſaid act 7. An. it is provided, that 
no attainder for treaſon, ſhall, after the Pre- 
tender's death, hurt the right of any perſon, 
other than that of the offender, during his na- 
tural life; but this proviſion, is by a poſterior 
act, 17. Geo. Il. c. 39, not 80 take place, as 
long as any of the ſons of the Pretender ſhall be 
Act ſaving alive. It was for ſome time doubted, whether 
K the act 1690. c. 33, ſaving the rights of credi- 
tors, Cc. tors, Goc. was repcaled by the act 7. An. ſub- 
repealed. jecting traitors, tried in Scotland, to the 
pains and forfeitures of the Engliſh law; ſince 
the excluding of creditors is not properly a pe- 
nalty on the traitor, and our private rights, are 
by art. Union, c. 18, declared unalterable, ex- 
cept for the evident utility of the ſubject, which 
article might ſeem to require an expreſs repealor; 
ſee farther report of Commiſſioners of inquiry, 
1719, P. 15. 21. 23, &c. But it now ſeems to 
be an agreed point, that the rights, even of 
third parties in the caſe of forfeiture on treaſon, 
mult be determined by the law of England. 
Mifrifion 13. Miſpriſion of treaſon, from Meprendre, 
of treaſon · js the overlooking or concealing of treaſon. It 
is inferred by one's bare knowledge of the 
crime, and not diſcovering it to a magiſtrate, 
or other perſon intitled by his office to take ex- 
aminations ; tho* he ſhould not in the leaſt de- 
gree aſſent to it, The foreſaid act 7. An. makes 
the Engliſh law of miſpriſion, ours. Its puniſh- 
ment 
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ment is, by the law of England, perpetu- 
al impriſonment, together with the forteiture 
af the offender's moveables, and of the profits 
of his heritable eſtate, during his life, Hale 
Plac. Cor. vol. 1. c. 28.; that is, in the ſtile 
of our law, his ſingle and liferent-eſchear. 

14. The crime of ſedition conſiſts in the rai- Sedition, 
ſing commotions or diſturbances in the ſtate. It 
is either verbal or real. Verbal ſedition, or verbal, 
leaſing making, is inferred from the uttering or leaſing- 
of words, tending to create diſcord between making. 
the King and his people. It was formerly puniſh- 
ed by death, and the forfeiture of goods; 1425, 

c. 43.-—1540, c. 83.; but now, either b 
impriſonment, fine or baniſhment, at the diſ- 
cretion of the judge, 1703, c. 4. Real ſedi- Real. 
tion is generally committed, by conyocating 
together any conſiderable number of people, 
without law ful authority, under the pretence of 
redreſſing ſome public grievance, to the diſ- 
turbing of the public peace. Thoſe who are 
convicted of this crime, are puniſhed by the 
confiſcation of their goods; and their lives are 

to be at the King's will, 1457, c. 77. For Riot-a&. 
preventing rebellious riots and tumults, it is e- 
nacted 1. Geo. I. St. 2. c. 5. that if any per- 
ſons, to the number of twelve, ſhall aſſemble 

and being required by a magiſtrate or conſtable 

to diſperſe, ſhall nevertheleſs continue together 

for an hour after ſuch command, the perſons 
diſobeying ſhall ſuffer death, and the confiſca- 

tion of moveables. 

15. Judges, who, wilfully or through corrup- cp. 
tion, uſe their authority as a cover to injuſtice tion in 
or oppreſſion, are puniſhed with the loſs of ho- Judges. 
nour, fame and dignity, 1540, c. 104. Under Theft. | 
this head, may be claſſed theftbote og bote. 

ote, 
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bote, compenſation), which is the taking a con- 
ſideration in money or goods from a thief, to ex- 


empt him from puniſhment, or connive at his 


eſcape from juſtice. A ſheriff or other judge, 
guilty of this crime, forfeits his life and goods, 
1436, c. 137.: And by a poſterior ſtatute, 
1515, c. 2. even a private perſon, who takes 
theftbote, ſuffers as the principal thief. The 


Buying of buying of diſputed claims, concerning which 


elaims. 


Deforce. - 


ment. 


Seſſion, 
compe- 
tent to it. 


there is a pending proceſs, by any judge or 
member, either of the Seſſion, or of an in- 
ferior court, is puniſhed by the loſs of the de- 
linquent's office, and all the privileges thereto 
belonging, 1594, c. 216. 
16. Deforcement is the oppoſition given, o 
reſiſtance made, to meſſengers or other officers, 
while they are employed in executing the law. 
The court of Seſſion is competent to this crime, 
1581, c. 118.; and by the laſt ſtatute relating 
to it, 1592, c. 150, it is made puniſhable with 
the confiſcation of moveables, the one half to 
the King, and the other to the creditor at whoſe 
ſuit the diligence was uſed, Where the de- 
forcement is brought, only ad civilem effectum, 


for recovering the debt and damages, the ſta- 


tute is amply interpreted; and conſequently, 
proceſs will be ſuſtained, if the meſſenger ſhould 
be any how hindered in the execution of the 
diligence, tho* without the effuſion of blood; 
but in a criminal trial, where the concluſion is 
penal, effuſion of blood muſt be libelled, in 
terms of the act 1592. Thus alſo, tho* the 
words of the act are levelled only againſt the 


- debtor, or perſon commanded by him, practice 


has extended it, in a civil action, againſt thoſe 
who interpoſe to ſave their friend from dili- 
gence, without being deſired by the debtor. 

. 17. Deforce- 
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17. Deforcement of the officers of the cu- Defece- 
ſtoms by perſons to the number of eight or up- ment of 
wards, was puniſhed by tranſportation to Ame officers of 
rica, for a term of years not exceeding ſeven, we re- 
6. Geo. I. c. 21.5. 34.: But now by 19. Geo, 
II. c. 34. armed perſons, to the number of three 
or more, aſſiſting in the illegal running, landing 
or exporting of prohibited or uncuſtomed goods, 
or any who ſhall reſiſt, wound or maim any of- 
ficer of the revenue, in the execution of his of- 
fice, ſhall ſuffer death, and the confiſcation of 
moveables. 

18. Breach of arreſtment, 3. 6. 6. is a crime Breach of 
of the fame nature with deforcement, as it im- arreſt- 
ports a contempt of the law, and of our judges; _— 
ang it is ſubjected to the pains inflicted on de- 
forcement, by 1581, c. 118, viz. an arbitrary 
corporal puniſhment, and the eſcheat of move- 
ables; with a preference to the creditor for his 
debt, and for ſuch farther ſum as ſhall be mo- 
dified to him by the judge. Under this head of 
cri :.es againſt good government and police, 
may be reckoned the foreſtalling of markets, Foreftal- 
that is, the buying of goods intended for a pub- ling of 
lic market, betore they are carried there; which, markets. 
for the third criminal act, infers the eſcheat of 
moveables, 1592, c. 148, ſlaying falmond in —— 
forbidden time, 1503, c. 72, offences againſt — 
the acts for preſerving the game, 2. 1. 6. de- planting, 
{troying plough-graith in time of tillage, and &c. 
ſlay ing or houghing horſes or cows in time of 
harveſt, 1587, c. 82. and deſtroying or ſpoiling 
growing timber, 1698, c. 16.—1. Geo. I. St. 

2. Cc. 48. 

19. Crimes againſt particular perſons, may 
be directed, either againſt life, limb, liberty, 
chaſtity, goods or reputation. Murder is — Murder. 

wilfu 
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wilful taking away of a perſon's life, without 
a neceſſary cauſe. The diſtinction which ob- 
tained in our ancient law, between ſlaughter 
premeditated, ar upon forethought felony; and 
that which was committed on a ſuddenty, or 
chaud-mella, indulging to the laſt the privilege; 
of girth and ſanctuary, St. Rob. II. c. 9,—1555, 

c. 31, was taken off, by 1661, c. 22. (copied 
after 1649, C. 19.), which ſuppoſes homicide 
to be a capital crime, without any ſuch diſtin- 


Caſual ho- &&jon. Caſual homicide, where the actor is in 


ſome degree blameable, and homicide in ſelf- 
defence, where the juſt bounds of defence have 
been exceeded, are puniſhed arbitrarily by this 
act; but the ſlaughter of night-thieves, houſe- 

breakers, aſſiſtants in maſterful depredations, or 
rebels denounced for capital crimes, ma be 
committed with impunity. The crime of de- 
membration or the cutting off of a member, is 
joined with that of murder, in 1491, c. 28.; but 
in practice, its puniſhment has been reſtricted 
to the eſcheat of moveables, and an aſſythment 
or indemnification to the party. Mutilation, 
or the diſabling of a member, is puniſhed at the 
diſcretion of the Judge; ſee Pitmedden on de- 
membration, p. 65. 

20. Self-murder is as highly criminal, as the 
killing our neighbour ; and for this reaſon, our 
law has, contrary to the rule, crimina morte 
extinguuntur, allowed a proof of the crime, 
after the offender's death, that his ſingle e- 
{cheat might fall to the King or his donatary. 
To this end, an action muſt be brought, not 
before the Juſticiary, but the Seſſion, becauſe 
it is only intended ad civilem effettum, for pro- 
ving and declaring the ſelt- murder; and the 

next 
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next of kin to the deceaſed muſt be made a par- 
- ty to it. 

21. The puniſhment of parricide, or of the 
murder of a parent, is not confined, by our law, 
to the criminal himſelf. All his poſterity in 
the right line, are declared incapable of inheri- 
ting; and the ſucceſſion devolves on the next 
collateral heir, 1594, c. 220. Even the curſing 
br beating of a parent, infers death, if the per- 
ſon guilty be above ſixteen years; and an arbi- 
trary puniſhment, if he be under it, 1661, c. 
20. A preſumptive or ſtatutory murder is con- 
ſtituted by 1690, c. 21. by which any woman 
Who ſhall conceal her pregnancy, during its 
whole courſe, and ſhall not call for, or make 
uſe of help in the birth, is to be reputed the 
murderer, if the child be dead, or a milling. 
This act was intended to diſcourage the unna- 
© tural practice, which yet continues roo frequent, 
of women making away with their children be- 
gotten in fornication, to avoid church-cenſures. 

22. Duelling, bellum inter duos, is the crime 
of fighting in ſingle combat, on previous chal- 
lenges given and received. The ſingular com- 
bat was authoriſed by the Gothic polity, as a 
method of determining both civil and criminal 
queſtions; but — in a due], without li- 
cence from the King, is by 1600, c. 12. made 
puniſhable by death. This a& is ratified by 
1696, c. 35. which alſo enacts, that whatever 
perſon, principal or ſecond, ſhall give a chal- 
lenge to fight a duel, or ſhall accept a chal- 
lenge, or otherwiſe engage therein, ſhall be 


puniſhed by baniſhment and eſcheat of movea- 


bles, tho” no actual fighting ſhould enſue. | 
23. Haimfucken, (from haim,. home, and 
ſocken, to ſeek or purſue), is the aſſaulting or 


Parricide. 


Murder of 
infants: 


Duelling. 


Haimſucs 


ken. 


P pep beating 


482 Of Crimes. Book IV. 


beating of a perſon in his own houſe. Thepuniſh- 
ment of this crime is no where defined, except 
in the books of the Majeſty, which make it the 
ſame as that of a rape, J. 4. c. 9. 10; and 4 
it is, like rape, capital by our practice, Mac. 
Cr. Tr. tit. Haimſucken. The aſſault muſt be 
made in the proper houſe of the perſon aſ- 
ſaulted, where he lies and riſes daily and 
nightly, ibid. JI. 1. c. 9. §. 1.; fo that neithet 
a public houſe, nor even a private, where one 
is only tranſiently, falls within the law. 
Battery, 24. Any party to a law-ſuit, who ſhall ſlay, 
pendente wound or otherwiſe invade his adverſary, at any 
f period of time, between executing the ſum- 
mons, and the compleat execution of the de- 
cree, or ſhall be acceſſory to ſuch invaſion, ſhall 
loſe his cauſe, 1584, c. 138, —1594, c. 219. 
As theſe acts direct, that proof ſhall be previ- 
ouſly taken of the invaſion, by the Juſtice or 
other a. ae judge, the court of Seſſion ſuſ- 
tain themſelves judges, becauſe they are truly 
competent to all cauſes, where the concluſion is 
merely civil. The ſentence pronounced on this 
trial, againit him who has committed the bat- 
tery, is by the act declared not ſubject to re- 
duction, either on the head of minority, or a- 
ny other ground whatever: And if the per- 
ſon proſecuted for this crime, ſhall be denoun- 
ced for not appearing, his literent, as well as 
ſingle eſcheat, falls upon the denunciation. 
Wrong- 25 The crime of wrongous impriſonment is 
ous im- defcribed, 1701, c. 6. It is inferred, by grant- 
- ag ing warrants of commitment in order to trial, 
procccding on informations not ſubſcribed, or 
without expreſſing the cauſe of commitment; 
by receiving or detaining priſoners on ſuch 
warrants; by refuſing to a priſoner a copy of 
gs | the 
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the warrant of commitment ; by detaining him 
in cloſe confinement, above eight days after 
his commitment; by not releaſing him on bail, 
where the crime is bailable; and by tranſport- 


ing perſons out of the kingdom, without cither 
their own conſent, or a lawful ſentence; ſee be- 


low, $. 48. The perſons guilty of wrongous 
impriſonment, are puniſhed by a pecuniary 
mulct, from 6000 down to L. 400 Scots, ac- 
cording to the rank of the perſon detained; and 
the judge or other perſon, acting contrary to 
the directions of the act, is over and above, ſub- 
jected to pay to the perſon detained à certain 
ſum her diem, proportioned to his rank, and is de- 
clared incapable of public truſt. All theſe penal- 
ties may be inſiſted for, by a ſummary action be- 
fore the Seſſion ; and are ſubject to no modi- 
fication. Private perſons may be guilty of this 
crime, 14. Dec. 1736, Paterſon. 

26. Adultery is the crime by which the mar- 
riage-bed is polluted. This crime could, nei- 
ther by the Roman law, I. 6.5. I. ad leg. Jul. 
de adult. nor the Jewiſh, Lev. xx. 10. Deut. 
xxii. 22. be committed, but where the guilty 
woman was the wife of another: By ours, 
it is adultery, if either the man or woman 
be married. We diſtinguiſh between ſimple 
adultery, and that which is notorious or ma- 
nifeſt. Open and manifeſt adulterers, who 
continue incorrigible, notwithſtanding the cen- 
ſures of the church, were puniſhed, 1551, 
c. 20, by the eſcheat of moveables; but 
ſoon thereafter, by 1563, c. 74. the pu- 
niſhment of notorious and manifeſt adultery 
was made capital. This crime is diſtinguiſh- 


ed by one or other of the following charac- 
ters; where there is iſſue procreated be- 


EWecn 


Adultery, 


what. 
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tween the adulterers; or where they keep bed 
and company together notoriowlly ; or where 
they give ſcandal to the church, and are upon 


their obſtinate refuſing to liſten to their admo- 


nitions, excommunicated, 1581, c. 105. The 
puniſhment of ſimple adultery, not being de- 


fined by ſtatute, is left to the diſcretion of the 
judge; but cuſtom has made the falling of the 
ſingle eſcheat, one of its | 9. Jan, 
1662, Baird. 

27. Bigainy, is a perſon” s entering into the 


engagements of a ſecond marriage, in viola» 
tion of a former marriage-vow ſtill ſubſiſting. 


Bigamy, on the part of the man, has been to- 
krated in many ſtates, before the eſtabliſhment 
of Chriltianity, even by the Jeu themſelves; 
but it is prohibited by the precepts of the goſ- 
pel, and it is puniſhed by our law, whether on 
the part of the man, or of the woman, with 
the pains of perjury, 1551, c. 19. 

28. Inceſt, is committed by perſons whe 
ſtand within the degrees of kindred forbidden 
in Lev. xviii.; and it is puniſhed capitally, 


by 1 567, C. 14- The ſame degrees are prohi- 
bited in affinity, as in conſanguinity, Lev. xviii. 


14. et egg. As this crime is repugnant to na- 
ture itſelf, it is an ill- founded opinion, that in- 
ceſt cannot be committed, but between per- 
fons born in lawful marriage; for in queſtions 
of the law of nature, all children, whether 
lawful or natural, ſtand on an equal footing : 
Civilis ratio civilia Jura corrumpere poteſt, 
non vero naturalia. It is difficult indeed, ta 
bring a legal proof of a relation merely natu- 
ral, on the ſide of the father; but the mother 
may be certainly known without marriage. 

| 29. There 
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29. There is no. explicite ſtatute, making Rape. 


rape, or the raviſhing of women, capital; but it 
is plainly ſuppoſed, in a& 1612, c. 4. by which, 
the raviſher is ene e from the pains of 
death, only in the caſe of the woman's ſubſe- 
quent conſent, or her declaration that ſhe went 
off with him, of her own free-will; and even 
then, he is to ſuffer an arbitrary puniſhment, ei- 
ther by impriſonment, confiſcation of goods, or 
a pecuniary fine. 


30. Thett is defined, a fraudulent intermed- Theft. 


dling with the property of another, with a view 
of making gain. Neither the law of Moſes, nor 
of Rome, puniſhed theft capitally. By the firſt, 


the thief was bound to reſtore, in ſome caſes, : 


five times the value, in others, leſs, Exod. xxii. 
1. et ſeqgg.; and by the Roman, either the double 
or quadruple, according to the circumſtances 
attending the crime. Our ancient law propor- 
tioned the puniſhment of the theft, to the value 
of the goods ſtolen ; heightening it gradually, 
from a ſlight corporal puniſhment to a capital, if 
the value amounted to thirty-two pennies Scots, 
which, in the reign of Dav. I. was the price of 
two ſheep, R. M. I. 4. c. 16. $. 3,—L. B. c. 
121. §. 6. In ſeveral later acts, it is taken for 
granted, that this crime is capital, 1587, c. 82, 
1606, c. 5. G c. But where the thing ſtolen 
is of ſmall value, we conſider it, not as theft, 
but as pickery, which is puniſhed either corpo- 
rally or by baniſhment. The breaking of 
orchards, and the ſtealing of green wood is pu- 
niſhed by a fine, which riſes as the crime 1s re- 
peated, 1579, c. 84. 
31. Theft may be aggravated into a capital 
crime, tho” the value pf the thing ſtolen be 
7: | | trifling ; 
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trifling; as theft twice repeated, L. B. c. 121. 
§. F. or committed in the night, arg. 1661, c. 


Reſet of 
theft. 


ck 
mail. 


Egyp- 
tlans. 


Piracy. 
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22,3 or by landed men; or of things ſet apart 
for facred uſes. . The receivers and concealers of 
ſtolen goods, knowing them to be ſuch, ſuffer 


as thieves, St. Al. II. c. 21. Thoſe who barely 


harbour the perſon of the criminal (receptato- 


res) within forty-eight hours, either betore or 
after committing the crime, are puniſhed as par- 
takers of the theft, 1567, c- 21. Such as ſell 
goods belonging to thieves or lawleſs perſons, 
who dare not themſelves come to market, are 


puniſhed with baniſhment, and the eſcheat of 


moveables, 1587, c. 109, + 
32, Theft attended with violence, is called 
robbery; and in our old ſtatutes, rief, 1477, c. 


78, or ſtouthrief, 1515, c. 2.; under which claſs 


and drink by force, without pay ing for it. Stouth- 
rief came at laſt to be committed ſo audaciouſly; 
by bands of men aſſociated together, that it was 
thought neceſſary to veſt all our free-holders, 
with a power of holding courts upon ſorners and 
rievers, and condemning them to death, 1594, 
c. 227, Nay, all were capitally puniſhed, who, 
to ſecure their lands from depredation, paid to 


the rievers a yearly contribution, which got 


the name of black-mail, 1567, c. 21,—1587, 
c. 102. An act paſled, 1609, c. 13. com- 
manding to baniſhment a band of ſorners, who 
were originally from Egypt, called Pee and 
adjudging to death all that ſhould be reputed 
Egyptians, if found thereafter within the king- 
dom. Robbery committed on the ſeas, is call- 
ed piracy, and is puniſhed capitally by the High 


Admiral. Several of the facts which conſti- 


tute 


may be included ſorning, or the taking of meat 


r 
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tute this crime, are ſet forth in a Britiſh ſta- 
tute, 8. Geo. I. C. 24. | | 
33. Falſchood, in a large ſenſe, is the fraudu- Falſe- 


: lent imitation or ſuppreſſion of truth, to the da- hood. 
mage of another. The lives and goods of per- 


ſons convicted of uſing falſe weights or meaſures — 


were, by our old law, in the King's mercy; and and mea- 
their heirs could not inherit, but upon a remiſ- ſures. 
ſion, L. B. c. 132. The lateſt ſtatute againſt 

this crime, 1607, c. 2. puniſhes it by confiſca- 


tion of moveables. | 


34. Thar particular ſpecies of falſchood, 

which conſiſts in the falſifying of writings, paſſes N 
by the name of forgery, and was, by the Roman Forgery. 
law, puniſhed capitally, where the atrocity of 

the fact required it, J. 22. C. ad leg. Corn. de 

falſ. By our ſtatute-law, the puniſhment of Its puniſh- 
this crime was, at firſt, the amputation of the ment. 
hand, St. Al. II. c. 19.; afterwards, proſcrip- 

tion, baniſhment and diſmembering of the hand 

and tongue, joined with the other pains inflict- 

ed by the comnion law, 1551, c. 22.; and at 

laſt, it is declared in general terms, to be 

the pains due to the committers of fallchood, 

1621, c. 22, Our practice has, now of a 

long time, agreeably to the Roman law, made 

the crime capital, unleſs the forgery be of exe- 
cutions, or other writings of ſmaller moment ; 


in which caſe, it is puniſhed arbitrarily, Feb. 


1739, Macvicar. 

35. The writing muſt not only be fabrica- The falſe 
ted, but put to uſe or founded on, in order to _— 
infer this crime. Any perſon who founds on d. 

a writing alledged to be falſe, may be put to 

declare judicially, whether he is willing to a- 

bide by it, as a true deed, If he declines to a- 


bide 


Pg 


What, if 
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bide by it, the deed is pronounced falſe ; but he 
is not abſolved, on his paſſing from it, if evi 
dence be brought that he was acceſſary to the 
forgery, 1621, c. 22, Frequently, the uſer f 
the deed offers to abide by it qualificate, or un- 


der proteſtation that it came fairly into his hands, 


and that he had no acceſſion to the crime. The 
immediate receiver of a writing muſt, in all 


caſes, abide by it ſimply ; but heirs and ſingular 


ſucceſſors are, in certain favourable caſes, allow= 
ed to do it, under a quality, the import of which 
is to be afterwards conſidered by the judge. 

36. The trial of forgery, tho” it be ſtrictly 
criminal, is proper to the court of Seſſion, 1. 3. 
I1.; but where improbation is moved againſt 


a deed by way of exception, the inferior judge, 
before whom the action lies, is competent to it, 


ad civilem effectum, arg. 1557, c. 62. He 
who pleads improbation, either by way of 
action or exception, was, by ſaid act 1557, obli- 
ged to give ſecurity, to pay a certain ſum, at the 
diſcretion of the judge, if he ſhould ſuccumb in 


in his allegation: Afterwards, by an Act of 


Sederunt, mentioned in Books S. 8. Jan. 
1581, in place of ſecurity for the ſum modi- 
fied, it was to be conſigned; but theſe acts are 
now quite in diſuſe, where the improbation is 
undertaken by way of action. When it is plead- 
ed as an exception, our practice, to diſcourage 
affected delays, obliges the defender who moves 
it, to conſign L. 40 Scots, which he for- 
feits, if his plea ſhall appear calumnious. | 

37. The proof in improbations is either di- 
rect or indirect. The firſt is, by the teſtimony 


of the writer of the deed, and of the witnefles 
; | Who 


i 
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ho atteſt it, called the, inſtrumentary witneſ- 
£8. A proof by the indirect manner, is gather- 
ed from circumſtances and extrinſic arguments. 


If one of the two inſtrumentary witneſſes ſhould Direct. 


depoſe that the writing is true, and the other, 
that he did not atteſt it, the writing will be an- 
nulled, being ſupported by the teſtimony of one 
witneſs only; but the uſer will not be ſubjected 
to the pains of falſe hood, becauſe he is juſti- 
+ fied by the oath of that witneſs. Where wit- 
neſſes atteſt a deed without knowing the grant- 
er and ſeeing him ſubſcribe, or hearing him own 
his ſubſcription, the deed is not only improba- 
tive, but ſuch witneſſes are declared acceſſary 
to torgery, 1681, c. 5.: Yet as this ſort of ac- 
ceſſion is merely ſtatutory, the puniſhment 
ought to be reſtricted, at the diſcretion of the 


judge. The circumitances, by which forge- And indi- 
ries are molt frequently diſcovered in the in- teck. 


direct way, is, comparatione literarum, by 
comparing the hand-Writing of the writer, or 
the ſubſcription of the granter, as it ſtands in 
other genuine writings, with that which appears 
in the deed in queſtion; by the manner of ſpel- 
ling; by the agreement or diſagreement of the 
{tile of the deed, with that of the age in which 
it is faid to have been executed; by the ſtamp 
of the paper; by a falſe date, or by a proof that 
the alledged granter was not, at the date, in that 
place where the deed bears to have been ſigned; 
which laſt is called alibi, | 


38. Where a perſon, found guilty of forgery Forgerys 


by the court of Seſſion, is by them remited to 
the Juſticiary, 1. 3. 11. an indictment is there r 


when ca- 


- Exhibited, againſt him, and a jury ſworn, before to the 
whom the decree of Seſſion is produced, in place Juſticiary. 
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of all other evidence of the crime, in reſpect 
of which, the jury find the pannel guilty; ſo 
that that decree, being pronounced by a com- 
petent court, .is held as full proof, or, in the ſtile 
of the bar, as probatio probata. = 
Perjury. 39. Perjury, which is the judicial affirmation 
of a falſehood on oath, really conſtitutes the 
crimen falſi; for he who is guilty of it, does, 
in the moſt ſolemn manner, ſubſtitute falſehood 
in the place of truth. To conſtitute this crime, 
the violation of truth muſt be deliberately in- 
tended by the ſwearer ; and therefore reaſon- 
able allowances ought to be given to forgetful- 
neſs or miſapprehenſion, according to his age, 
health and other circumſtances. The breach of 
a promiffory oath does not infer this crime; for 
he who promiſes on oath, may ſincerely intend _ 
performance when he ſwears, and ſo cannot be 
ſaid to call on God to atteſt a falſehood. Tho? 
an oath, however falſe, if made upon reference 
in a civil queſtion, concludes the cauſe, the 
perſon perjured is liable to a criminal trial ; for 
the effect of the reference can go no farther 
than the private right of the parties. 

40. Notwithſtanding the miſchievous con- 
ſequences of perjury to ſociety, it is not puni- 
ſhed capitally, either by the Roman law, I. 13. 

C. de teſt, or by ours. The ſpecial puniſhment 
of ſwearing falſely on an aſſize, was confiſca- 
tion of moveables, impriſonment for a year, 
and infamy, R. M. J. 1. c. 14.3 which puniſh» 
ment came, in the courſe of time, to be tranſ- 
ferred to perjury in general, with a ſmall varia- 
Before tion, 1555, c. 47. The court of Seſſion is 
whom, competent to perjury incidenter, when, in any 
compe- examination upon oath, taken in a cauſe de- 
tent. pending 
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pending before them, a perſon appears to have 
worn falſely; but in the common caſe, that 
trial is proper to the juſticiary. Subornation of 
perjury conſiſts in tampering with perſons who 
are to ſwear in judgment, by directing them 
how they are to depoſe; and it is puniſhed with 
the pains of perjury, ſaid 1555, c. 47. 

41. The crime of ſtellionate, from /tellio, Stellio- 
Plin. hiſt. nat. I. 30. c. 10. includes every nate. 
fraud which is not diſtinguiſhed by a ſpecial 
name; but is chiefly applied to conveyances of 
the ſame numerical right, granted by the pro- 
prietor to different diſponees, J. 3. F$. 1. Stel- 
lion.— 1592, c. 140. The puniſhment of ſtel- 
lionate muſt neceſſarily be arbitrary, to adapt 
it to the various natures and different aggra- 

vations of the fraudulent acts, J. 3. $. 2. Stel- 
lion. The perſons guilty of that kind of it, Granting 
which conſiſts in granting double conveyances, of double 
are by our law declared infamous, and their rights. 
lives and goods at the King's mercy, 1540, c. 
105. The cogniſance of fraudulent bankrupt- Fraudu- 
cy is appropriated to the court of Seſſion, who leut bank« 
may inflict any puniſhment on the offender, that t 
appears proportioned to his guilt, death except- 
ed, 1696, c. 5. 

42. The crime of uſury, before the refor- Uſury, 
mation, conſiſted in the taking of any intereſt 
for the uſe of money; and now, in taking an 

- & Þ Higher rate of intereſt than is authoriſed by law. 
It is divided into uſura manifeſta, or direct; 
and velata, or covered. One may be guilty Direct. 
of the ſfirſt kind, either where he covenants 
with the debtor, for more than the lawful inte- 
reſt on the loan of money; or where one receives 
the intereſt of a ſum before it is due, ſince there- 


* 
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by he takes a conſideration for the uſe of mo- 
ney, before the debtor has really got the uſe of 
Under- it, 1621, c. 28. Where a debt is clogged with 
taking a an uncertain condition, by which the creditor 


rilk, e. runs the hazard of loſing his ſum, he may co- 
cludes u- 


fury, venant for an higher intereſt than the legal, 
without the crime of uſury; for there, the in- 
rereſt 1s not given, . in conſideration of 
the uſe of the money, but of the danger underta- 
Bonds of ken by the creditor. Hence, one who lends 
bottom- money upon bottomry, the repayment of which, 
32 depends upon the ſafe return of the ſhip on 
which the money is lent, may lawfully take a | 

rate of intereſt proportioned to his riſk. 
43. Covered uſury, is that which is commit- 
Indirect ted under the maſk, not of a loan, but of ſome 
uſury, other contract; e. g. a ſale, or an improper 
By our wadſet. Thus, a back-tack, which is given by 
old law, a wadſetter to the reverſer, for payment of a 
tack- duty exceeding the legal intereſt of the 
ſum lent, is accounted a loan, tho” covered un- 
der the contracts of wadſet and location; and 
conſequently, infers uſury: And in general, all 
obligations entered into, with an intention of 
getting more than the legal intereſt for the uſe 
of money, however they may be diſguiſed, are 
By a Bri- declared uſurious, by 1597, c. 247. As a far- 
tiſh act. ther guard againſt this crime, the taking more 
than the legal intereſt for the forbearance of pay- 
ment of money, merchandiſe or other commo- 
dities, by way of loan, exchange or other con- 
trivance whatever; or the taking a bribe for the 
loan of money, or for delaying its payment, 
when lent, is declared ufury, 12. An. ſtat. 2. 

Uſury, C. 16. 

how puni® 44. The puniſhment of uſury, was by ſaid 
ſhed. 1597, 


1597, declared to be the eſcheat of moveables, 
annulling the uſurious contract, and a forfei- 
ture of the principal ſum lent, with the lawful 
intereſt due upon it, to the King or his dona- 
tary, with the burden of reſtoring to the private 
party, in cafe he ſhould concur in the proſecu- 
tion, the unlawful profits given by him to the 
creditor. But by the foreſaid act of Q. Anne, 
the uſurious obligation is not only declared 
void ; but the creditor, if he has received an 
unlawful profits, forfeits the treble value of the 
ſums or goods lent. Uſury, when it is to be Before 
purſued criminally, muſt be tried by the Juſti- whom 
ciary; but where the libel concludes only the conte 
voiding of the debt or reſtitution, the Seſſion 
is the proper court. | 
45. Injury, in its proper acceptation, is the Injury. 
reproaching or affronting our neighbour. In- 
* Juries are cither verbal or real. A verbal inju- Verbal. 
ry, when directed againſt a private perſon, con- 
iſts in the uttering contumelious words, with 
an intention to defame. The twitting one with 
natural defects, tho' it be inhumane, does not 
fall under this deſcription, as theſe imply no 
real reproach in the juſt opinion of mankind. 
Tho” the animus injuriandi be commonly pre- 
ſumed, from the injurious words themſelves, 
yet ſpecial circumſtances may elide that pre- 
ſumption. Thus, one's informing againſt bis 
neighbour, as a thief or diſorderly perſon, to a 
magiſt rate; or his alledging in judgment a crime 
- againſt his adverſary in his own defence, is no 
injury, if ſuch information or plea does not ap- 

ar calumnious. The truth of the injurious 
words, tho' it may alleviate the guilt, does not 
abſolve entirely trom puniſhment. The cog- 
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Before niſance of this kind of injury, was formerly 
—— proper to the commiſſaries, who, as the judices 
t Chriſtianitatis, were the only judges of ſcandal; 
but for ſome time paſt, it has been tried by other 
- criminal judges, and even by the Seſſion, New 
— Coll. 147. It is puniſhed, either by a fine, pro- 


tent. 


portioned to the condition of the perſons injur- 
ing and injured, and the circumſtances of time 
and place, JI. 7. $« 8. de injur. or by publickly 
acknowledging the offence ; and frequently the, 
two are conjoined. The calling one a bankrupt, 
is not, in ſtrict ſpeech, a verbal injury, as it does 


not affect the perfon's moral character, yet as 
it may hurt his credit in the way of buſineſs, it 


founds him in an action of damages, which 
muſt be brought before the judge-ordinary. 
Real in- A real injury is inflicted by any fact, by which 
juty- a perſon's honor or dignity is affected; as ſtrik- 
ing one with a cane, or even aiming a blow with- 
out ſtriking ; ſpitting in one's face; aſſuming a 
coat of arms, or any other mark of diſt inction 
proper to another, c. The compoſing and pu- 
bliſhing defamatory libels may be reckoned of 
this kind. Real injuries are 3 the judge- 
ordinary; and puniſhed, either by fine or im- 
priſonment, according to the demerit of the of- 

fende rs. 

46. After having ſhortly explained the ſe- 
veral crimes puniſhable by our law, this trea- 
tile may be concluded, with a few obſervations 
on criminal juriſdiction, the forms of trial, and 

f the methods by which crimes may be extinguiſh- 
Crim. ju- ed, Criminal juriſdiction is founded, 1. Ratione 
ridic- domicilii, if the defender dwells within the 


_ de. territory of the judge; for every criminal judge 


micilii, mult have a power inherent in him, of puniſhing 


all 


m5 


all offenders ſubject to his juriſdiction. Vaga- 
bonds who have no certain domicile, may be 
tried, wherever they are apprehended. 2. Ra- 
tione delicti, if the crime was committed with- Nine 
in the territory; ' becauſe, in this way, thoſe 2 
under whoſe eye the fact was perpetrated, will, 
by ſeeing it alſo puniſned, be moſt effectually 
deterred from copying after ſuch examples, St. 
Gul. c. 18; and the juſt reſentment of the per- 
ſon injured or his friends, will be moſt amply 
fatisfied, J. 28. §. 15. de poen. And indeed by 
ſeveral old temporary acts, 1436, c. 148,— 
1491, c. 28, criminals were to be tried by 
that judge alone, within whoſe territory the 


crime was committed. Treaſon is triable by the Treaſon, 
Engliſh law, in that county alone where it is where tris 


committed: But by 19. Geo. II. c. 9, it was dle. 
made lawful to try treaſons committed anno 
1745, in any county that the King ſhould ap- 
point; and by a temporary act now expired, 21. 
Geo. II. c. 19, treaſon committed in certain 
Scots counties, was made triable by the court 

of Juſticiary, wherever it ſhould fit. 


47. No criminal trial can proceed, unleſs the — 


perſon accuſed is capable of making his defence, net be 


Abſents therefore cannot be tried; nor fatuous tried cri- 
nor furious perſons, durante furore, even for minally. 


erimes committed, while they were in their 
ſenſes. For a like reaſon, minors who had no cu- 
rators, could not, by the Roman law be tried cri- 
minally, J. 4. C. de aut. pr. leſt they ſhould, from 
the heat of youth, either ſpeak out or conceal 
that, which, if it had not been ſpoken or con- 
cealed, might have profited them. This privilege 
was {{ill farther ſtretched by R. M. J. 3. c. 32. 
§. 15. which exempted all minors from ſuch 

proſecutions ; 
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proſecutions; but our preſent practice, conſiders. 
every perſon who is capable of dole, to be alſo 
ſufficiently qualified for making his defence in a 
criminal „ ors {2 bv); 
Commit- 48. No perſon can be impriſoned in order to; 
ment of trial for any crime, without a,warrant in writ- 
criminals. ing, ate Sh the cauſe, and proceeding upon 
A ſubſcribed information, 1701, c. 6. unleſs in 
the. caſe of indignities done to judges, riots, and, 
the other offences ſpecially mentioned in the 
Bail taken ſtatute. Every priſoner committed in order to 
in crimes trial, if the crime of which he is accuſed be not 
ur cart capital, is intitled to be relcaſed upon bail, the 
> extent-of which'is to be moditied by the judge, 
not exceeding 60909: merks Scots for a Noble- 
man, 3000 for a landed Gentleman, rooo for. 
any other Gentleman or Burgeſs, and 300 for. 
any Other interior perſon, ibid.; which ſums, 
to which che bail to be taken is limited, are 
A crimi- doubled by 11. Gb. I. c. 26. P 11. That per- 
nal may ſons, who either from the nature of the crime 
_ with which they are charged, or from their 
low circumſtances, cannot procure bail, may not 
lie forever in priſon untried, it is made lawful 
by the ſaid act 1701, to every ſuch priſoner, to 
apply to the criminal judge, that his trial may 
be brought on. The judge muſt, within twenty 
four hours after ſuch application, iſſue letters di- 
rected to meſſengers, for intimating to the proſe- 
cutor to fix a diet for the priſoner's trial, within 
ſixty days after the intimation, under the pain 
of wrongous impriſonment: And if the proſecu- 
tor does not inſiſt within that time; or if the trial 
is not finiſhed in forty days more, when carried 
on before the Juſticiary, or in thirty, when be- 
fore any other judge; the priſoner is, upon a 
ſecond 


— 
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ſecond application, ſetting forth that the legal 

time is elapſed, intitled to his freedom, under 

the ſame penalty. 1 | 

49. Upon one's committing any of the groſ- precogni« 
ſer crimes, it is uſual for a Juſtice of the Peace, tion in or- 
Sheriff, or other Judge, to take a precognition der to 
of the facts, i. e. to examine thoſe who were tal. 
preſent at the criminal act, upon the ſpecial cir- 
cumſtances attending it, in order to know whe- 
ther there is ground for a trial, and to ſerve as a 
direction to the proſecutor, how to ſet forth the 
facts in the libel; but the perſons examined ma 

inſiſt to have their declarations cancelled, before 
they give teſtimony at the trial. Juttices of the Niethod 
Peace, Sheriffs, and magiſtrates of boroughs, are of preſents 
alſo authoriſed to receive informations, concern- ing to the 
ing crimes tobe tried in the circuit-courts, which ren, 
informations are to be tranſmitted to the Juſtice- f 
clerk, forty days before the fitting of the re- 

ſpective courts. This method of taking up of 

dittay is ſubſtituted, by 8. An. c. 16.5. 3. 4. 

in place of the old one, by the ſtreſs (traiſtis) 

and porteous rolls, mentioned 1487, c. 99; ſee 

Skene, voce Traiſtis. To diſcourage ground- penalty of 
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leſs criminal trials, all proſecutors, where the vexatious 


defender was abſolved, were made liable to pay proſecu- 
his expences, as they ſhould be modified by the tien. 
judge, 1587, c. 87.; and beſides were ſubjected 

to a {mall fine to be divided between the filk and 

the defender: And where the King's Advocate 

was the only purſuer, his informer was made 

liable in the payment thereof, 1579, c. 78. 
Theſe ſtatutes ſufficiently warrant the preſent 
practice, of condemning vexatious proſecutors 

in a pecuniary mulct, tho' far exceeding the 


itatutory ſum. | 
Rrr 50. The 
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5o. The forms of trial on criminal accuſati- 
ons, differ much from thoſe obſerved in civil 
actions, if we except the caſe of ſuch crimes as 
the court of Seſſion is competent to, and of leſ- 

ſer offences tried before inferior courts. The 
4 n trial of crimes proceeds, either upon indictment, 
ditment which is ſometimes uſed, when the perſon to be 
or crimi- tried is in priſon; or by criminal letters, iſſuing 
nal let · from the ſignet of the Juſticiary. In either caſe, 
ters. the defender muſt be ſerved with a full copy of 
the indictment or letters, and with a liſt of the 
witneſſes to be brought againſt him, and of the 
perſons who are to paſs on the inqueſt, 167 2, 
C. 16. f. II. concerning the Fuſtice court, 
and fifteen free days muſt intervene, between 
his being ſo ſerved, and the day of appearance. 
Caution When the trial proceeds upon criminal letters, 
a be the private proſecutor muſt give ſecurity at 
ound by _. 
the pri- raiſing the letters, that he will report them du- 
vate pro- ly executed to the Julticiary, in terms of 1535, 
ſecutor, c. 35.; and the defender, if he be not already 
66 priſon, is, by the letters, required to give 
the deten - Caution, within a certain number of days after 
der. his citation, for his appearance upon the day 
fixed for his trial: And if he gives none within 
the days of the charge, he may be denounced 
rebel, which infers the forfeiture of his move- 
ables. | | | | 
Accom- 51. Formerly, accomplices in crimes, or aſ- 
plices, ſociates, were not cited in virtue of any ſpecial 
muſt be warrant contained in the criminal letters; their 
inſerted in a . . ef 
the let= names were only inſerted in a bill or writing to 
ters Which the letters referred, and might be ſtruck 
out at the meſſenger's pleaſure. As meſſengers 
by. an abuſe of this truſt, frequently ſuffered de- 


linquents to eſcape for money, it was enacted 


by 


0 
- 
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by 1579, c. 76. that all the perſons to be 
cited, ſhould be ſpecially mentioned in the body 
of the criminal letters. 

52. That part of the indictment, or of the Criminal 
criminal letters, which contains the ground of letters 
the charge againſt the defender, and the na- — 
ture or degree of the puniſhment he ought to P 
ſuffer, is called the libel, All libels muſt be 
ſpecial, ſetting furth the particular facts inter- 
ring the guilt, and the particular place where 
theſe facts were done. The time of commit- 
ting the crime, may be libelled in more gene- 
ral terms, with an alternative as to the month, or 
day of the month: But the defender will be al- 
lowed to prove, that upon certain days of the 
time libelled, he was alibi; and on ſuch proof, 
the libel cannot ſtrike againſt him, as to theſe 
days. The neceſlity of ſpecial libels, obtained 1 
in our former law, not only in the trial of prin- I 

| 


— ——— 


— 


cipal criminals, but of acceſſaries; but, as it 
was not practicable in moſt caſes, to libel upon — a- 
8 * T ac - 


the preciſe circumſtances of acceſſion that might 3 90 


appear in proof, libels againſt acceſſaries were 


declared ſufficient, if they mentioned, in gc- 'F 
neral, that the perſons proſecuted were guilty, EN 
art and part, 1592, Cc. 151. MH 
* * . . * * 

53. The defender, in a criminal trial, may Letters of Fi 
raiſe letters of exculpation, for citing wit- exculpa- 4 


neſſes, in proof of his defences againſt the li- tion. Fe 
bel, or of his objections againſt any of the jury or 
witneſſes; which letters muſt be executed, to 3th 
the ſame day of appearance, with that of the 
indictment or criminal letters. As the right of Le 
the defender to prove his defences, ought to 
be as ample and extenſive, as that oi the 

purſuer 
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purſuer to prove his libel, letters of exculpa- 


tion ought not to be refuſed on any relevant 


defence, tho” ſuch defence ſhould be incon- 
ſiſtent with the libel; otherwiſe libels might 
be ſo laid, as to cut off the defender from every 
article of exculpation. 


Diets of. 54+ The diets of appearance, in the court of 


appear- Juſticiary, are peremptory: The criminal let 
ance, per- ters muſt be called, on the very day to which 
emptory- the defender is cited, 1587, c.79; and hence 


Deſerting if no accuſer appears, their effect is loſt, inſtan- 


the diets. ; | . 
the libel, or any of the executions, ſhall to the 


proſecutor appear informal, or it he be diffident 
of the proof, from the abſconding or abſence 
of a neceſſary witneſs, the court will, upon a 
motion made by him, deſert the diet pro loco 
et tempore; after which, new letters become 


alſo neceſſary. A defender, who does not ap- 


pear on the day to which he is cited, is decla- 
red fugitive, in conſequence of which, his ſingle 
eſcheat falls. The defender, after his appear- 
ance in court, is called the pannel. 
Form of 55. The two things to be chiefly regarded in 
determi. à criminal libel, are, 1. The relevancy of the 


ning the facts, i. e. their ſufficiency to infer the concluſi- 


relevancy. On; 2. Their truth. The conſideration of the 
firſt, belongs to the judges of the court; that 
of the other, to the jury or aſſize. In trials 
before the Juſticlary, after hearing council on 
both ſides upon the relevancy, informations 
hinc inde, were, by 1695, c. 4. directed to be 
Without Offered to the court: But, by the late juriſ- 
"written diction act, 20. Geo. II. $. 41- the judges, after 
informa- the pleading, and minutes thereof made up by the 
tions, | | clerk, 


tia perit, and new letters mutt be raifed. If 


. as oe. A. as 


" - 
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clerk, may forthwith pronounce their interlo- 
cutor; reſerving power to themſelves in caſes of 
difficulty, to direct informations, either on the 
relevancy of the libel, the import of a ſpecial 
verdict, the degree of puniſhment, or any o- 
ther matter that may be alleged for the pan- 
nel, before judgment. 

56. If the facts libclled be found irrelevant, 
the pannel is diſmiſſed from the bar; if rele- 
vant, the court remits him to the knowledge 


of an aſſize, The word aſſize (from af/is, ſet- Aſſize, 


tled or eſtabliſied) has different ſignifications: 
It is ſometimes taken for the ſittings of a court; 
ſometimes for its regulations or ordinances, e- 
ſpecially thoſe that fix the ſtandard of weights 
and meaſures; and ſometimes it ſignifies a 
jury, either becauſe juries conſiſted of a fixed 


determinate number, or becauſe they continu- Or jury. 


ed ſitting till they pronounced their verdict ; 
ſee Skene, voce Miu. A jury or aſſize conſiſts of 
fifteen ſworn men (juratores) picked out by the 
court, from a greater number, not excecding 
forty five, 1579, c. 76,——1587; c. 88. who 
have been ſummoned for that purpoſe, by the 
ſheriff, and given in liſt to the defender, at 
ſerving him with a copy of his libel. 


7. Anciently, no perſon could be convict- ay pro- 


ed of the ſmalleſt offence, till he was found per crimes 
muſt be 
tried by a 


guilty, by a jury of his countrymen; And tho? 
now, for more than a century backwards, inferi- 
or judges have tried leſſer breaches of the peace 
de plano; yet, to this day, all proſecutions of 
a higher nature, whether before the ſupreme or 
inferior criminal courts, mult proceed by jury: 
And no trial, even for a bloodwit, it purſued 
before the Juſticiary, can be carried on without 


q 


Jury» 


* 
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a jury. In the trial of crimes competent to 


the court of Seſſion, the fifteen judges may 
well be conſidered in the character, both of 


court, and of jury. | 
Probation 58, Crimes cannot, like debrs, be referred 


ol crimes. to the defender's oath; for no perſon is com- 


Oath of pellable to {wear againſt himſelf, where his life, 
party. limb, liberty or eſtate is concerned; nor cven 
in crimes which infer infamy, becauſe one's 

good name is, in right eſtimation, as valuable as 

his life. The law is however forced, in the 


crime of uſury, to depart from ſome of its com- 
mon rules, that the crime may be brought ro 


light. Where the uſury is founded on a writ- 

ten obligation, in the hands of the defender, 

the purſuer may, by an R force him 

to produce it, in evidence of the crime, con- 

trary to the rule, nemo tenetur edere inſtru- 

menta contra fe: And where it is not founded 

upon writing, the crime may be proved by the 

afurer's own oath, notwithſtanding, the rule, 

nemo tenetur jurare in ſuam turpitudinem, 

1600, c. 7. Crimes therefore are in the ge- 

neral caſe, proveable, only by the defender's free 
Extrajudi- confeſſion, or by writing, or by witnefles. No 
— con- extrajudicial confeſſion, unleſs it is adhered to, 
on. by the pannel in judgment, can be admitted a- 
evidence; for the whole proof mutt be deduccd 

in open court, in preſence of the aſſize or jury, 

Judicial as well as of the pannel, 1587, c. 90. A judi- 
vonfeſſion. cjal confeſſion ought to be received with all the 
qualities that the pannel has thought fit to ad- 
ect to it; fo that the proſecutor, who pleads 
Proof by upon one part of it, muſt admit the whole. 
writing Proof by writing is ſeldom ufed, but in ufury, 
forgery and perjury, Tho! in defoxcement, 

the 
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the written execution of the meſſenger or oſſi- 
cer, is ſufficient evidence of the violence, in all 
civil queſtions concerning the validity of the 
diligence, till it be declared falſe; yet in a cri- 
minal trial moved againſt the deforcers, the 
meſſenger's execution, who is a party intereſt- 
ed in the proſecution, is not regarded. 

59. All objections, relevant againſt a witneſs 
in civil caſes, are alſo relevant in criminal. No 
witneſs is admitted, who may gain or loſe by 
the event of the trial. Hence, in the crime 
of uſury, the teſtimony of him, who has gi- 
ven the unlawful profits, is rejected, becauſe he 
becomes a gainer by the conviction of the uſu- 
rer, 1600, c. 7. In deforcement, the perſons 
employed by the meſſenger to atteſt the exc- 
cution, are in ſome ſenſe parties, violence be- 
ing commonly uſed againit them, as well as a- 
gainſt the meſſenger; yet, as the proof of the 


crime would be frequently impracticable, it 


their evidence were rejected, the law conſiders 
the meſſenger, as the only party againſt whom 
the violence is intended, and therefore receives 
the teſtimony of the witnefles, tho? they ſhould 
be beaten. Socii criminis, or aſſociates in the 
ſame crime, are not admitted againſt one ano- 
ther, except either in crimes againſt the ſtate, 
as treaſon; in occult crimes, where other wit- 
neſſes cannot be had, as forgery ; or in thefts or 
depredations committed in the Highlands, 21. 
Geo. II. c. 34. §. 21. The teſtimony of the 


Proof by 
witneſſes, 


Intereſted 


witneſſes. 


Socii crit 
minis. 


Party in- 


private party injured, may be received againſt jured. 


the pannel, where the King's Advocate is the 
only proſecutor; it from the nature of the 
crime, there muſt needs be a penury of witneſ- 
ſes, as in rape, robbery, Oc. 

60. 


witneſſes 
concur to 


each act. 


Proof by 
preſump- 
tion. 


Verdict 
of aſſize. 
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Muſt tro 60. Where a crime is to be proved by ſeve- 


ral circumſtances connected together, every 
one of which makes a part of the ſame crimi- 


nal act, a ſingle witneſs to cach circumſtance. 
is ſufficient evidence. But it may be doubted, 
whether this ought to obtain in crimes re-ite- 


rated by different criminal acts; for if a ſingle 
witneſs ſhould be deemed ſuificient in ſuch caſe, 
for proof of each ſeparate act, it would deſtroy 
one of the ſtrongeſt checks, by which the 
teſtimony of falſe witneſſes may be controuled z 
fee 7. Gul. III. c. 3.5.4 Formerly, the de- 
poſitions of witneſſes, in all trials before the 
criminal court, were reduced into writing; but 
that practice is aboliſhed, by 21. Geo. II. c. 19. 


unleis where the libel concludes death or de- 
membration. Crimes which, by their nature, 


hardly admit direct evidence, may be proved by 


preſumptive; and theſe preſumptions ought. 


from the ſeverity of the concluſion in criminal 
trials, to be ſo pregnant, as neceſſarily to carry 
conviction along with them: But where a crime 
is to be tried, only ad civilem effectum, e. g- 
where a proceſs of adultery is brought for ob- 
taining a divorce, more ſlender preſumptions 


will be received; fo that the ſame proof that has 


been judged ſufficient for procuring a divorce 
before the Commiſſaries, may be caſt, if the 
crime ſhould be afterwards tried criminally. 

61. After all the witneſſes have been exa- 
minced in court, the aſſizers are ſhut up in a room 
by themſelves, where they muſt continue, c- 
cluded from all correſpondence, till their ver- 
dict or judgment be ſubſcribed by the foreman 
(or chancellor) and clerk, 1587, c. 91.— 
1672, c. 16. art. 8. concerning the juſtice- 
court; and according to this verdict, the 

court 
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Egurt pronounces ſentence, either abſolving or 
condemning. It is not neceſſary, by the law of 
Scotland, that a jury ſhould be unanimous in 
finding a perſon guilty ; the narroweſt majority 
is as ſufficient againſt the pannel, as for him. 
Juries cannot be puniſhed on account of an er- 
roneous verdict, either for or againſt the pan- 
nel; but they might, by our former law, for 
abſolving him againſt clear evidence. This 
Erime of wilful error in an aſſize, was tried, by 
2 grand aſſize, conſiſting of twenty five gentle- 
men poſſeſſed of land- eſtates; and was puniſhed 
by impriſonment for a year, forfeiture of move- 
ables and infamy, R. M. J. 1. c. 14. f. 2. et 
feqq. — 1475, c 64. But theſe aſſizes of error 
have been, at no period, much in uſe, ſce 
Skene, voce Miſa, and they are declared a 
grievance by the convention of cltates, 1689, 
E. 18. 

62. Tho? the proper buſineſs of a Jury be to 
inquire into the truth of the facts found rele- 
levant by the Court, for which reafon, they are 
ſometimes called the inquelt; yet, in many caſes 
they judge alſo in matters of law or relevancy. 
Thus, tho? an objection againſt a witneſs ſhould 


de repelled by the court, the aſſizers are under 


no neceſſity to give more credit to his teſtimony 
than they think juſt: And in all trials of art 
and part, where ſpecial facts are not libelled, the 
jury, if they return a general verdict, are indeed 
judges, not only of the truth, but of the rele- 
vancy of the facts that are ſworn to by the wit- 
neſſes. 7 
in general terms, that the pannel is guilty or 
not guilty, or that the libel or defences are 
proved or not proved. In a ſpecial verdict, the 


Sſf jury 


Aſſize of 
Error. 


Powers of 
a jury in 
matters of 
la w. 


A general verdict, is that which finds, General 


verdict, 


within 
what 
time, to 
be execu- 
ted. 


506 Of Crimes. Book IV. 


* 


jury finds certain facts proved, the import of 


which, is to be afterwards conſidered by the 
court. 


Sentences), 63. By our old law, the ſheriff was confined _ 


toa definite time, in pronouncing and executing 
ſentence on certain criminals. When a murderer 
was taken red-hand, i. e. apprehended in the 
criminal act, it behoved the ſheriff, not only to 
try him, but to execute the ſentence within 
three ſuns; whereas, if he was apprehended 

ex intervallo, forty days were allowed for that 
purpoſe, 1426, c. 90, — 1491, c. 28. It 
was afterwards provided, by 1695, c. 4, that 
in all caſes, where the ſheriff was tied down to 
do juſtice in three ſuns, ſentence might be exe- 
cuted at any time within nine days, provided 
it had been pronounced within three. But by 
our preſent law, criminal judges not only may, 
but muſt ſuſpend for ſome time, the execution 
of ſuch ſentences as affect life or limb, that ſo 


condemned criminals whoſe cafes deſerve favour, 


might have acceſs to apply to the King for mer- 

No ſentence of any court of judicature, 
fouth of the river Forth, importing either ca- 
pital or corporal puniſhment, could be executed 
in leſs than thirty days; and, if north of it, in 
leſs than forty, after the date of the ſentence, 
by 11. Geo. I. c. 26. §. 10. This act, in ſo 
far as it concerns corporal puniſhments, leſs than 
death or diſmembring, e. g. whipping, pillory, 
Sc, is altered; fo that judges may now inflict 
theſe, cight days after ſentence on this ſide Forth, 
and twelve days after ſentence beyond it, 3. 
Ceo. II. c. 32. 


64. Crimes 
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64. Crimes are extinguiſhed, 1. By the pxtintion 
death of the criminal; both becauſe a dead per- of crimes, 
ſon can make no defence, ſo that his trial is truly by death. 
a judging upon the hearing of one ſide; and be- 
cauſe, tho? his guilt ſhould be ever ſo notorious, 
he is after death carried beyond the reach of 
human penalties, and conſequently continues no 
longer an object of correction, which is one of 
the great purpoſes of puniſhment : Such trials 
therefore can have no effect, but ro puniſh the 
innocent heir, contrary to that moſt equitable 
rule, culpa tenet ſuos auctores. 2. Crimes 
may be extinguiſhed by a remiſſion from the ſo- g/ ,cuic 
vereign. But a remiſſion, tho? it fecures the ſion. 
delinquent from the public reſentment, the ex- 
erciſe of which belongs to the crown, cannot 
cut off the party injured from his claim of da- 
mages, over which the crown has no prerogative. 
Agreeably to this diſtinction, no perſon was al- 

Jowed to plead a remiſſion, till he had given ſe- 

curity to ſatisfy or aſſyth the private party, 

1457, c. 74.— 1528, c. 7.; and in the caſe of 
flaughter, it behoved the wife or the executors 

ot the deceaſed, who were intitled to the aſſyth- 

ment, to ſign letters of flains, acknowledging 

that they had received ſatisfaction, before any 
remiſhon could be granted to the flayer, 1592, 

c. 155. No. 1.1593, c. 174. Whoever there- 

fore tounds on a remiſſion, is liable in damages 

to the private proſecutor, in the ſame manner, 

as if he had been tried and found guilty. Even ads of 
general acts of indemnity paſſed in Parliament, indemai- 
tho? they ſecure againſt ſuch penalties as law in- .. 
flicts upon the criminal, merely per modum 
poenae, 1. July 1713, Stuart; yet do not, 
againſt the payment of any pecuniary fine, 
| | which 


— — - N 
Coy — — — ” - _ + * 
- - * 
— — — 
| * — 


1—— 2 — 2 


m- 


% 
— + — —— 8 3 — — we” A — — — — ” " " 
7 < 2 . oo» EEE —„— en a 2 2 A. ; 21 r Ws 0 ” as 4. = — 4 2 = 
3 - . 4 — — 9 - 
: _ _ « 
1 . 
- — —— 


— I 4 Rx 
— — LY = ns 


58 Of Crimes. Book IV. 


which is given by ſtatute to the party injured, 
22. Feb. 1712, Robertſon ; nor coniſequenthy 
againſt the demand of any claim competent to 
him, in name of damages. 
Extincti 65. Lefler injuries, which cannot be proper- 
on y the [y ſaid to affect the public peace, may be ex- 
putty.  Linguiſhed, either by the private party's ex- 
oriving : 2 . . | 
the of. Ppreſoly torgiving them, or by his being recon: 
fence, ciled to the ofiender, after receiving the injury. 
Hence ariſes the rule, diſſimulatione tallitur iu- 
juria. Bur where the oftence is of a higher 
nature, the party injured, tho” he may . paſs 
trom the . in fo far as his private in- 
tereſt is concerned, cannot preclude the King's 
Advocate, or - procurator-fiſcal, from inſiſt ing 
ad vindictam publicam. | | 


By pre- , 66+ Crimes are alſo extinguiſhed by preſcrip- 


Gription. tion, which operates by the mere lapſe of time, 
without any act, either of the Sovereign or 


of the private ſuflerer. Crimes preicribe both 

by the Roman law, I. 12. C. ad leg. Corn. de 

falſ. and by the cuſtom of Scotland (ce 

Short pre · Mackenz. Crim. Tit. Preſcription), in twenty 
ſcription years; but in particular crimes, the preſcription 
of certain is limited by ſtatute to a ſhorter time. No per- 
ſtature, * ſon can be proſecuted upon the act for wrong- 
© ous impriſonment, 1701, c. 6. after three years. 
High treaſon, committed within his Majeſty's 
dominions, ſuffers likewiſe a rriennial pre{crip- 

tion, if indictment be not found againſt the 

traitor, by a grand jury, within that time, 7. 

Gul. III. c. 3. §. 5. All actions, brought upon 

any penal ſtatute made or to be made, where 

the penalty is appropriated to the crown, expire 

in two years after committing the offence, and 


where the penalty goes to the crown or other 


proſecutor, 
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proſecutor, the proſecutor muſt ſue within one 
year, and the crown within two years after that 
ear ended, 31. Eliz. c. 5.: And this, tho? 

an Engliſh act, afiects Scotland, as it limits all 
the penal Britiſh ſtatures paſſed ſince the union, 

which concern this part of the united Kingdom. 
Certain crimes are, without the aid of any ſta- without 
ture, extinguiſhed by a ſhorter preſcription than ſtatute, 
twenty years. By our old law, R. M. J. 4. 

c. 10. in the caſes of rape, robbery and hame- 
ſucken, the party injured was not heard, after 

a ſilence of twenty four hours, from a preſump- 

tion, that perſons could not be ſo grofsly in- 

jured, without immediately complaining : And 0 
it is probable, that a proſecution for theſe crimes, 1 
if delayed for any conſiderable time, would be if 
caſt, even at this day, or at leaſt the puniſhment { 
reſtricted. Leſſer injuries ſuffer alſo a ſhort pre- | 
ſcription ; law preſuming forgiveneſs, from the | 
nature of the offence, and the ſilence of the 
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party. The particular ſpace of time ſufficient | 
to eſtabliſh this preſumption, muſt be deter- 1 
mined by the judge, according to circum- | 
ſtances, | 
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A. 


N BBREVIATE of adjudicati- 

ons, Page 254, 257. 

Abiding by writings, either ſimple 
or qualificate, 487. 

Aſence, decrees in, 455, 456. Per- 
ſons cannot be tried criminally 
in abſence, 495. 

Aeceptance of bills, 283, 284. 

Acceſſion, 108. 

Aeceſſory in crimes, 471, 498, 503. 

Acceſſory actions, 435 — 437. 

Aecomplices muſt be ſpecially men- 
tioned in criminal letters, 498. 

Can an accomp. be received as 
a witneſs, 503, 

Accounts of merchants, their pre- 
ſcription, 342. How far pro- 
bative, 442. 

Act for a proof, 452. Act before 
anſwer, 422 

See indemnity, parliament, ſe- 
derunt, Cc. 

Aclian, with its ſeveral diviſions, 
417 — 437. Adio directa et con- 
traria, 271. Actions proceeded 
antiently on brieves, 437. Now, 
on ſummonſes, 4:8. Actions 
which need no ſummons, 439. 
Concourfe of Actions, ib. Accu- 
mulation of actions, 439, 440. 
When is an action ſaid to ſleep, 
426. Short preſcription of certain 
actions, 340. 

Adberencz, action of, 76, 97. 

Adjudication, decree of, ſubſtituted 
in place of appriſing, 253 — 255. 
Special adjud. 253. General, 
254. Adjud. led before the term 
of payment, 255. | 

See appriſing, 


Adjud contre hereditatem jacentem, 
255—257. Adjud. in implemen 
256, 257. | 

Adminicles in writing, 433. 

Adminiſtrator in law, 80, 87. 

Admiralty, high court of, its juriſ- 
dition, 32, 33. Admiral de- 
putes, 32. | 

Adultery, ſimple and notour, 483, 
484. Adult. a ground of divorce, 
73, 74 

Advocation, letters of, 20, 21. 

Afinity, 63. See conſanguinity. 

Anate, 79. 

Alibi, 489, 4099. 

Aliens cannot hold a feudal right, 
without naturalization, 127,16. 

Aliment, or alimony, obligation of, 
between parents and children, 
26-, 268. By an elder brother, 
with reſpec to his younger, 268. 
Alim. to the heir in a ward fee, 

144. Extended in favour of fiars 
apainſt liferenters, 223. Alim. 
to indigent debtors in priſon, 
464 Separate alim. to wives, 
69, 72. 

A.imemary debts not arreſtable, 
230. Their preſcription, 342. 

Alimony. See aliment. 

Allodial goods, 1 26. 

Allowance of appriſings, 248. 

Alluvion, 109. 

Altarages, 47. 

Ann, or annat, 56. Cannot be aſ- 
ſigned by the incumbent, 57. 
Goes to executors, 7 

Ammnexation of lands quoad ſacra, 
55. Annex. of churches to mo- 
uaſteries, 226, See church. 
| Annexation 
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benefices to the crown, 229, 230. 
Annexed property not alienable, 
127. 

Annualrent, 309, When due by 
ſtatute, 310. By acts of ſede · 

rumt, #5. By the nature of the 

kranſaction, 310, 311. By pacti- 
on, expreſs or tacit, 371, 312. 
Are confipnataries liable in 
annualrent? 274. Or execu- 
| fors? 406, 407. Or judiciat 
factors? 259 Compenfation 
ſtops the currency of annual- 

rent, 219, 320. 

Mrnmuairent, right of, 117, 202. 
It is effectual, without actual 
pomding of the ground, 202, 
How' extinguiſhed, 203. 

See debita fundi. 

Annuity of teinds, 253. 

Lpparent heir, 127, 372. His 

privileges, 372, 373, 223, 260. 

Alienation by an app heir, 127. 


Zee charge. 

Hpeal From $-Mon to Parliament, 
22, 23 App to circuit courts, 
30, zr. To houſe of Peers, 456. 

Appretiatiom in poindings, 4337. 

Apr ſing, 243. Form of leading 


it, 244 What ſubjects appriſable, 
245. On what debts can appr 


proceed, zh. Appr on a charge 
to enter heir, 246 Appr. muſt 
be perfected by ſeiſin. 247. Or 
by diligence to obtain it, 251. 
Allowance of appr. 24S. Ap- 
priſers accountable during the 
legal, 248, 249 ls the appriſer 
_ vaſſal during the legal? 249 
Denunciation of appriſings, 244, 
250. Reduction of appr 250. 
Reſtricting them to a ſecurity, 
b Redemption of appriſings, 
239,- 251. Preference of appr. 


D 
Annexation of the temporality of 


X. | 
251, 252. Legal reverſion of 


E 


appr. 244, 252 Of adjudica- 
tions, 254 Adjudications have 
the ſame nature with appriſings, 
254, 255- 

Arbiters, 465. Can they be com- 
pelle to decide? 466 They 
cannot exceed the powers given 
them, 467. Their powers am- 
ply interpreted, ib. 

Arbitrary puniſhment never ex- 
tended to death, 472 

Arreſiment of perſins, 17, 328. 
Arreſtment of moveables, 328. 
In whoſe hands it may be uſed, 
328, 329. On what debts it 
proceeds, 329. Arreſt. on a de- 
pendance, ib. What debts are 
arreſtable, 330, Arreſt does not 
fall by the arreſtee's death, 332. 
Preference of arreſt. 334, 333. 
Their Preſcription, 244 

See breach, locſing. 

Arreſtum, juriſdictionis fundandae 
cauſa, 17. 

Art and part, 491. Indictment 
lib-lling art and part need not 
he ſpecial, 499. 

Aſcendants, ſucceſſion of, 356. 

Mena ions, how diſtinguiſhed from 
diſpoſitions, 323. What rights 
are aſſignable, 324 Intimation 
of aſſignations, 324, 325. Aſſig. 
retenta poſſeſſone, 326 Neceſſary 

aſſig. 201. Oath of cedent, can 
it hurt the aſſigney? 327. 

Are, 501. Aſſize of error, 505. 

[thment, 480, 507. 
/triftion. See thirlage. 
Attainder dee treaſon. 

Avail of marriage, 146 — 148. 


B. 
Back-tack of wadſet lands, 201. 
Bail, when admitted in crimes, 495. 
Baily 


1 N 


Baily court, 40, 4t. 

Bairn of a marriage, 368. 

Bairus part. See legitime. 

Bankrupt, who, 426. 
ted alienation by bankrupts, 

 423—426. Bankrupt eſtates, 

2860. 251 

Bankruptcy, fraudulent, 491. 

Banns, publication of. 64, 68. 

Bargains of moveables, preſcrip- 
tion of, 344 How proved, 
449 

Barons, greater and leſſer, 41. 
Bar originally bound to at- 

tend in parliament, 16. Ju- 
riſdiction of Barons, 42. They 
have right to heirſhip move- 
ables. 259. 

Barony, its effects and privi- 
I-ges, 137, 171. 

Baſe right, 186—188. 

Baſ'ards, how legitimated, 101. 
Hare no heirs but their own 
iſſue, 414. Their power to 
make ſettlements, 414, 415. 
Incapable of legal ſucceſſion, 
4'5. 416. 

Battery, pendente lite, 482. 

Behaviour as heir, 382. By 
what facts interred, 253, 382. 
How excluded, 282, 383. A 
ſpecial fort introduced by ſta- 


tute, 383- Behav. and prae- 
ceptio hereditatis compared, 
385, 366. 


Benefices, 225. Erection of ben. 
into temporal Lordſhips, 229. 
See Stipend. 

Beneficium cedendarum attionum, 
260, 201, 307. Competentiae, 
313, 314. Diviſionis, 305. 
Inventarii, 377, 378. Ordi- 
nis, or of diſcuſſion, 304. 


Bigamy, 484+ 


Prohibi- 


D E X. 


Bill of exchange, 282. Obli- 
gations on the drawer, 283, 
284. On the perſon drawn 
on, 284 Effect of payment, 
ib. Indorſation of bills, 283, 
284. Bills muſt be negotia- 
ted, 28 , to ſave recourſe a 
gainſt the drawer, 286. Days 
of prace, 285 Privileges of 
bills of exch. by ſtatute, 286. 
Extended to inland bills, 287. 
Certain bills not privileged, 
ib Debts due by bills not ar- 
reſtable, 330. Bear intereſt, 
210. Prove their own dates, 
282, 

Biſhops, 46. The right to their 
benefices how compleated, 47. 
Their juriſdiction, 57. ; 

Black-mai!, 486. 

Blank. See bend, ſummons. 

Biaſphemy, 473. 

Blench-holding, 140. 

Bona fides, if required in preſerip- 
tion, 346, 347. 

See peſſeſſton, payment. 

Bonds, heritable and moveable, 
117. Her. bonds, not fol- 
lowed by ſeiſin, are arreſtable, 
330. Bonds blank in the cre- 
ditor's name, diſcharged, 281. 

Boroughs royal, or of regality. 
or barony, 40. Their juriſ- 
diction, 40, 41. Can the lands 
of b. royal be feued? 127, 
128. 

Bottomry, 492 

Freach of arreſtment, 331, 479. 

Brewing, the right of, implied in 
property, 168. 


-Brief, 437. Br. retourable, 374. 


Sce mortanceſtry, teirce, Cc. 
Burdens, Real burdens on land 
muſt be expreſſed in the in- 
Tit - veſtiture, 


= 


veſtiture, 138. What words 
conſtitute a real burden, #6. 


Burgage-holding, originally a 
ſpecies of ward-h. 140, 141 
The borough is the King's 


vaſſal in burg holding, 141. 
Burgeſ; has right to heirſhip mo- 
veables, 359. 
Burgh. See borough, 


C. 

Calumny, oath of, 446, 447. 

Caption, letters of, 460, Meſ- 
ſengers or magiſtrates refuſing 
to concur, - are liable for the 
debt, ib. What perſons ſecu- 
red againſt caption on civil 

© debts, 461. Sanctuary from 
caption, ib. In what caſes cap. 
may be ſtayed without ſuſpen- 
fion, ib. 

Caſualties of ſuperiority, 143. 
Fall by the reverſer's death du- 
ring the legal, 249. 
dee non-entry, ward, Ge, 

Caſus amiſſionis, 432. 

_ _—_ 458. Judicio 


ſiſti, 17, et judicatum ſolvi, 
o8 


Cantioners, ſimple, 304. C. 
bound conjunctly and ſeverally, 


106. C. for performance of facts, 


304, 305. C. may be inter- 
poſed to à natural obligation, 
305. They have relief againſt 
the debtor, except in ſpecial 
cales, 306. 28 C. 308. 
Sums paid by C. on diſtreſs bear 
intereſt, 3210. Are co-cauti- 
oners bound to the creditors 
in ſolidum? 305. Mutual re- 
lief among co-c. 307. 

' Carntioury} Preſcription of C. 
engagements, 314. Extent 
of the act cſtabliſliing it, 245. 


E 


Certification, in a reduQtion-inr- 


X, 


probation, 419. Cert. that 
the party ſhall be held pro con- 
fſſo, 447 

Ceſſio bonorum, 462. In what 
os competent, and its effects, 
463. 

Chaplainries, 47. 

Chapters, 46. muſt con- 
ſent to the Biſhop's deeds of a- 
lienation, 225. 

Charge on letters of horning, 157 , 
158, 460. 

Charge to enter heir, either ge- 
neral or ſpecial, 246. Heir 
may be charged intra annum de- 
liberandi, ib. 

Charge againſt ſuperiors by heirs, 
381. By adjudgers, 248, 251. 
The effect of this laſt ſort limited 
to co-adjudgers, 251 —253- 

Charter, original, and by pro- 
preſs, 128. Different parts of 
a ch. 129—133. Ch. a me and 
de me, 128, Ch. of novodamns, 
129. Ch. of union, 136. 
Ch. without ſeiſin, an incom- 

leat right, 137. 

Chnud: — pr — 

Children, lawful and unlawful, 
100, 101. How far ch. acquire 
for their father, 101. Foris- 
familiation of ch. 398. 

Churches, menſal and common, 
227. Reparation of churches 
and ch. yard dykes, 55. An- 
nexation and disjunction of ch. 
Fl, 55 The ſeats of a ch. 
106, 107. Patronage of chur- 
ches, 47—49. Church govern- 
ment, Epiſcopal' and Preſbyte- 
rian, 46. 

Church lands, what requiſite to 
their alienation, 225. Ch. 

lands 
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lands annexed to the crown, 
229. Preſcription of ch. lands, 
348, 

Circuit courts of Juſticiary, 29. 
They have now a civil juriſ- 
dition, 30. Preſentments and 
informations, in order to trial 
before them, 497. 

Circumduction of the term, 453. 

Circumpention. See reduction. 

Citation, interruption by, 352. 

Clare conſtat, precept of, 379. 

Clergy, ſecular and regular, 45. 

Coalrrs and ſalters, 103, 104. 
Right to a coalier is not loſt 

by one year's preſcription, 103. 

Cognate, 59. No legal ſucceſ- 
ſion by cog. 356. 

Copnitionis cauſa, decrees, 255. 

Collateral ſucceſſion, 355. 

Collation by the heir, 392. Among 
the younger children, 399 

Collation of benefices, 49. 

College of juſtice, their privileges, 
27, 18, Communicated to the 
court of exchequer, 31. 

Combat, anciently a method of 
proof, 441. 

Zee due!. 

Commendator, 46. 

Commiſſaries, 58. By whom na- 
med, 58, 59. Commiſſ. of 
Edinburgh, 58. Jariſdiction 
of Comm. 59-61. 

Commiſſioners, See juſliciary, ſuſf psy, 
teindi, Cc. 

Commiſſoria. Fatlum legis com. 
in pignoribus, 196. 

Conmmixtion, 109, 110. 

Commodate, 270, 271. 

Common debtor, 328. 

Common paſturage, 207. 

Commonttes, the diviſion of, 301 
— zoz. 
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Communion of goods, 64 — 66. 
Compenſation, its effects, 318. 
In what debts it takes place, 
319, 320. Not admitted af- 
ter decree, 320. | 
Competent and omitted, 455. 
Competition in eſcheats, 160 


164. In confirmations by the 


ſuperior, 189. In reſignations, 
191. In perſonal rights of 
lands, 192, 193. In inhibi- 
tions, 242. In adjudications, 
251.  Adjudgers with other 
rights, 252, 253- In dili. 
gences pendente proceſſu, 263. 
Catholic with ſpecial rights, 
263, 264. Alligneys, 324. 
Arreſters, 334. Arreſter with 
an aſſigney, 335. Arreſter with 
a poinder, 325, 326. Credit. 
tors of a defunt, 408, 40g. 
Creditors of a defunt with 
creditors of the heir, 391, 409. 

Concluded cauſe, 453+ 

Conditions adjected to obligations, 
207, 312, 313. 

Corfeſſion of a pannel, judicial 
and extrajudicial, 502. 

Confirmation by a ſaperior, not 
preciſcly neceſſary in bale rights, 
186. Public rights null with- 
out conf. 188. Has conf. eſſect 
from the date of the right con- 
firmed ? 189. 

Confirmation of a teſtament, 399 
—4c1, Conf. on general let- 
ters diſcharged, 401. Conf. 
qua executor crecitor, 401, 402. 
Conf. ad omiſſa vel male appretia- 
ta, 40 3. Ad non execita, 403, 404. 
Partial conf. by the next of 
kin, 405 Lepitime and relict's 
part tranſmit without conf. 404. 
Special rights need no cont, 


ay 
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Confuſion, a method of extin- 
guiſhing and ſuſpending obli- 
gations, 322, 323. 

Cornjundt rights to ſtrangers, 364. 
To huſband and wife, 218, 
265 To father and ſon, 365. 

Conjun® or confident perſons, 423, 
424. 

Congueſt, proviſion of, 367, 368. 

Conqueſt, heir of, 357, 358 

Conſanguinity and affinity, de- 
grees of, forbidden in marriage, 
63. ,, Conf. or affinity, an ob- 
jection againſt a judge, 18, 
Againſt a witneſs, 450, 451, 
503. 

Conſent requiſite to obligations, 
269. A method of extinguiſh- 

ing them, 316. 

Con ſ gnation of money, 273 Of 
redemption money, 197, 198. 

| Sce heritable. 

Conſiſ/orial court, 58. The court 
of ſeſſion, the King's great con- 
ſiſtory, 60. 

Conſolidation, 190, 413 

Conſtable of Scotland, his juriſ- 
diction, 43. Inferior conſta- 
bularies aboliſhed, 44 

Conſtables to juſtices of the peace, 


9. 

1 258, 269, Diviſion of 
contr 209. Contr., when pro- 

veable by witneiſes? 449. 
Marriage contr., is it valid 
without witneſſes ? 300. Se- 
cond marriage contr., 367. 
Inplement in contracts muſt be 
mutual, 33 

Contravention. 
tai xe. | 

Contribution of goods on the lex 
Rhodia 203, 304. 

Copartuery, See { ety. 

Correi dei endi, 209. 

Cerroteration, bond of, 397, 345. 


See /awborrows, 
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Cauncil, privy, of Scotland, their 
powers and juriſdiction, 24 Now 
abo iſhed, ib. 

Council and ſeſſion, lords of, 24— 


» 


Court. See ion, excheguer, 


Cc. 

Courteſy of Scotland, 221, 222. 

Creditors, how ſecured againſt 
alienation by their debtors, 
423—427. 

See competition, rankirg. 

Crimes, public and private, 469. 
Cr., when bailable, 496. Cr., 
how divided in regard of the 
puniſhment, 472. How, in re- 
gard of the object. 473. Only 
triable by jury, 501, 502, Form 
of trial in cr. 493, Cc. Pro- 

| bation of crimes, 502, Cc, 
Extinction of cr. 507 - 50g. 

Criminal letters, 498, 499. 

Crown, Sce «mg. 

Curators, 80. Who incapable 
of curatory. 81. What num- 
ber muſt concur ? 82. Gura- 
tor ad iites, Bl. 

See admin:ſir tor, huſband, inven 
ter, ute. 

Curatory of idiots, 94. How de- 
teried and to whom? gg. 
Curatory dative of idiots, 96. 

Current rent, 331. Cur. account, 


342. 
Curſing of parents, 481. 


D 
Damage and intereſt, 312, 427. 
Dead's part, 397. 
Dean of Guild, his juriſdiction, 


41. 
Death bed, the law of, 388. Death- 


b. how excluded, ib. The re- 
duction on death b., to whom 
competent? 38% 414 What 
deeds reducible by it? 390 
Debita 


Debita fundi, 142. What non- 
entries are deb. f., 154. Pre- 
ference of adjudications on 
deb. f. 204. Actions on deb. f. 
417 —— 419. 

» Decime incluſæ, 235, 236. 

Deciſions of leſſion, 8, 9. 

Deciuratory actions, 431, 432, 
373. Special declarator, 154. 
Declaratory laws, 4. 

Declinature of -judyes, 17, 18. 

Dec, ce, 155. either in foro or 
in abſence, 455, 45%. Decr., 
when opened by ſuſpenſion, and 
when by reduction, 457. Decr. 
conform, 460. | 
” See executions 

Decrees arbitral, 45;. are favour- 
ably interpreted, 47. Decr. 

arb, when reducible, 467, 408. 

Deeds. See writings. 

Defence, dilatory and perempto- 
ry, 440. Proponing def. infers 
prorogation, 19. 

See pee. 

Deforcement of officer; of the law, 
338, 478. Def. of the officers 
of cuſtoms or exciſe, 479. 

Delegation, 222. 

a Delilerating, right of, 372— 
374. loſt by an apparent heir's 
immixing, 373. 

See exhibition. 

Deli, 469. Actions ariſing 
from del. tranſmit not againſt 
heirs, 429. | 

Delivery of writings, 288. Del. 
when preſamed, 289. Certain 
deeds effectual without del. i6. 

Demembration, 480 | 

Denunciation upon horning, with 
its effects, 158, 189. Sums at- 
ter den. bear intereſt, 310. 

Depoſitation, contract of, 272, 
Dep. of writings, 288, 289. 


% 
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Deſcendants, line of, 63. Suo- 
ceſſion of deſc. 355. | 


Deſertion, wilful, a ground of 


divorce, 76. 

Deſignation of manſes and glebes, 
52. 53. 

Deſignation of witneſſes, a ſolem- 
nity of deeds, 278. | 

Deſiination, ſimple, 360. 

Diets of compearance in criminal 
trials, 2 500. De- 
ſerting the diet, ih. 

Dilizence againſt debtors, real 
and perſonal, 238. Dil by 
creditors of a defunct, or of the 
next of kin, 402. Inchoate or 
be, un dil. 239, 250, 425. Dil. 
where to be publiſhed and re- 
giſtred, 37. Dil. againſt wit- 
neſſes, 452. 

Diligence or care requiſite in con- 
tracts, 270, 271. Dil. preſtable 
by tutors and curators, 86, 87, 
By executors. 405, 407. 

Diſcharge of obligations, 316. 
General diſcharges, 3i7. Con- 
ſecutive diſcharges for three 
terms or years, 318. 

Diſclam tion, 165. 

Diſcuſſion of debtors, 304. Die. 
of heirs, 371. 

Diſp: ſition, 322, 128. 

See charter. 

Diſire/5, payment on, 310. 

Diviſion of commonties, 302. 
Div. of run-rig lands, 303. 

Divorce, 73 —77. 

Dole eſſential to crimes, 469, 
470. 

Damicile. 16. 400. 

Dominium eminens, 10 Dir-Oum 
et utile, 144. What included 
in dum. dir, ib. What in dom. 
utile 167. 

Donatary to caſualities of ſuperi- 
ority, 160, 

Donation 
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Don. between huſband end 
wife, 7 I — 
Dovecote, 168. | 
Drawn-teind, 228, 231. 
Duelling, 481. 
Dyvour's habit, 463. 


_ Earneſt, 290. 
Edinbrrgh, the communis patria 
to perſons abroad, 16, 331, 


. 

Egyptians, 486. 

Ejection, action of, 428. Letters 

of ej. 464. 

Eid to a reverſion, 195. 

Emphyteuſis, 129. 

Entry of an heir by ſervice and 
retour, 372 -— 374. By pre- 
cept of clare conſtat, 379. By 
haſp and ſtaple, 10. 

Egq-ity, court of, 29. 

Erection of lands into a barony, 
42, 137, 171 Er. of bene- 
fices into temporal lordſhips, 
229, 230, Superiorities of er. 


belong to the Crown, 232, 


232. 

Eſchtat, 157. Single eſch. 75. 
It fell formerly on denuncia- 
tion, for civil debt, 158, 159. 
It ſtill falls on denunciation in 
criminal caſes, 159. and upon 
adultery, 434, What is com- 
prehended under f. elch. 159, 
160. It uires declarator, 
160. Liferent elch. 161. What 
falls under it, 162. Conſtituted 
without declarator, 163. Rules 
of preference in eſcheats. 160 
—— 164. Simulate gifts of 
eſch. 164. 

Eviction. Intimation of a pro- 


ceſs of ev. 132. 


Ty 


Donation, 213. Don. mortis cauſa, 
214. Don. not preſumed, #6. 
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Excambion, 132. | 

Exceptions, or defences, in what 
caſe they preſcribe, 350. 
| See defence. 

E xchequer, court of, its juriſ- 
diction and privileges, 31. What 
ſignatures or gifts can be 
paſſed in exch. without a ſign 

manual, 165, 166 

Ex communication, penalties of, 
by the former law, 120, 127, 
416. Now taken off 127. 

Exculpation, letters of, 499. 

Exccution of ſummonſes or let- 
ters, 158, Solemnities of 
written exec. 280. Execu- 
tions, how far probative. 442. 

490. Exec. of a teftament, 
403, 406. Exec. of ſentences 
and decrees, 459. Exec. of 
criminal ſentences ſuſpended in 
point of time, 505. 

Executor, 393. Stranger named 
exec. ib. Who preferred to the 
office, 400, 401. Exec. de - 
cerned and confirmed, 401. Exe- 
cutor furrogate, 401. Executor 
not liable u/tra vires indentarii, 
406. They are only truſtees, 
407. In what caſes may they 
pay without ſentence ? 409, 
408, Exoneration of exec, 
4cg, 410. Exec. creditor, 402. 
Co-executors, 4c6. 

See confirmation. 

Execitory, what debts affect it, 
297- | 

8 * how obliged, 298. 

Exhibition of writings, 435. 

Exh. ad deliberaudum, 373. 

Extent, old and new, 152 


F. 
Facility of temper, 97, 98, 423. 
Fatfers on ſequeſtrated _— 
258 


* 
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258. Their powers and duty, 
259. Their ſalary, 250. Fact. 


for pupils, 80. Arreſtment in 


the hands of factors, 329. 
Faculties, not loſt by preſcription, 


350» ; 

Falſchood, 487. Falſe weights 
and meaſures, ih 

See forgery, improbation. 

Family, children in, 80, tot, 398. 

Father, is adminiſtrator in law to 
his children in familia, 80. 
Power of a. father over his 
children's provilions, 368. 

Fear. See force. 

Fee or feudal right, 125. What 
ſubjects may be given in fee, 
127. Who can grant fees, 126. 
Who can receive them, 126, 
127. 

Tee or wages of ſervants, in what 
caſes not due, 293. How far ar- 
reſtable, 331. How far a pri- 
vileged debt, 408. The pre- 
ſcription of fees, 342. 

Feu- duties, 139. Are debita fundi, 
142. Right of a ſuperior to 
the feu-duty cannot preſcribe, 
351. See heritable. 

Fea-helding, 139, 149. Irrita- 
ted ob non ſolutum canonem, 
149, 150. 

Fiar and liferenter, 217, 365. 

Fictio jurit, 454. 485. 

Fiſhing, right of, reſtrained, 108. 
Salmond fiſh. 169. 

Force and fear, grounds of re- 
duction, 422 

Foreign, deeds ſigned in a for. 
country, 288. 

Foreigners. juriſdiction over, 16. 

Foreſtalling of markets, 479. 

Ferethorght felony, 480. 

Fargery, 437, 488. 

See abiding, improbation. 
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Forisfamiliatien, 395. 
Forreſiry, right of, 169 
Fortalice, 170. 
Fowling, right of, reſtrained, 108. 
Four-forms, letters of, 459. 
Fraud. Reduction ex capite fraudit, 


422. 
Fraudulent bankruptcy, 491. 
Fugitive, for not compearing at 

a criminal trial, 500. | 
Fungibles, what, 269. 
1 See idiotry. 
Furthcoming on arreſtment, 333. 


G. 
Game, acts for preſerving the, 108. 
General diſcharge, 317. Gen. 


mandate, 297. Gen. letters 


for confirming, diſcharged, 401. 
See horning. 

Ceſlio pro herede, or behaviour, 
382. 

Gift. See dunation, eſcbeat, ex- 
chequer. 

Cirth and ſanctuary, 480. 

Clebe of miniſters, 53+ Glebe 
once deſigned, cannot be ali- 
enated, 54. 

See marſe. 

Crace, act of, 463, 464. Days 
of grace, 285. 

Graſs of miniſters, 54. 

Cratuitous caule, 129. Grat. deeds, 
what warrandice they imply, 
130. How far ineffectual againſt 
tailzies, 361. Againſt ſubſti- 
tutions and claufes of return, 
370. Or againſt creditors, 424. 

Cuild, dean ot, 41. 


Opſies, 486. 
* 


II. 
Eavitz and repute, 62, 63. 
Haer:Jitas. dee hereditas, 
Haimſucken, 


$ 
1 
43 
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NHaimſacten, 481. 

' Haſp and ſtaple, 379. 

Head bora gh. Diligences muſt 
be publiſhed and regiſtred at the 
head b. of the ſhire, 37. | 

Pead-conrts diſcharged, 43. 

Heir of line, 355. Heirs-porti- 

. oners, 257. Heits-portioners 
only liable pro rata, 371. Heir 

of conqueſt, 357, 358. Of 
tailzie, 260, Of proviſion, 
365, Heir of proviſion not 
liable univerſally, 371. Heir- 
male, 460, Heir of a marriage, 
366. Heir paſſive, 382. The 
gnification of heir whatſoever, 


ly her. partly moveable, 122. 
What period makes a ſubje&t 
her. or moveable, 123. 


Heritable juriſdiction, 14, 15, 36, 


37- 
Heritage deſcends, 355. Cannot 
be ſettled by teſtament, 359. 
High ways, their care to whom 
committed, 207. 

Holdings, feudal, 139—141. | 

Holograph deeds prove not their 
own dates, 281. Their pres» 
ſcription, 345. 

Homicide, 480 

Homologation, 299, zoo. 


Horning, letters of, 157. Anci- 


368, 369. In what order ently confined to inforce the 
heirs are liable, 371. Heir by preſtation of facts, 159, 459. 
inventory, 377, 378 Heirs On what number of days horn. 


cannot purſue on the paſſive 
titles, 384. 
See ultimus, apparent. 


proceeds, 157, 158. Horn. on 
decrees of inferior courts, 460, 
General letters of horn 26. 


Houſe-rents, preſcription of, 342. 
Hunting, right of, reſtricted, 108. 
Huſband, how far liable for his 


Heir ſhip moveables, 358, 359- 
Intromiſſion with heirſh. infers 


behaviour, 382. 

Hereditas, Eſtate in hereditate 
jacente, 127, 372. Adjudication 
contra her. jac 255, 256. 

Heritabie rights, 115. Are bv- 
gone feu duties her. 116. 
Rights bearing a tract of future 


time are her. 116. Bonds, when 


herit. 117——1 20. Truſt rights, 
how far her. 121. Price 
of lands, when her. 122. 
Rent of lands, how far her. 
223, 224. The annualrents of 
a ſam due by adjudication, her. 
249. Wadſet, after conſigna- 
tion, how long her. 199. Mo- 
veable rights, how they may 
become heritable, 120. Can 
heritable rights become mo- 
veable? 121. Rights, part- 


wite's debts, 66, 67. Curator 
to his wife, 68. Authoriſes 
rights granted by her to him- 
ſelf, by his bare acceptance, 


71. 
See jus mariti. 


Hypothec, what, 274 Hypothec 


of the maſter on the fruits, 
122 How long it ſubſiſts, 
183. Its effects by retention 
and recovery, 183, 184. Hyp. 
on the cattle, 184. Hyp. on 
invedta et illata, ib. Titular's 
byp. on the fruits, 237. Hyp. 
on moveables, 274. 


I. 


Iliotry and furioſity, brief of, 95, 


96. Idiots cannot be tried cri- 


minally, 495. Jenorantia 
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2 juris, 4. 301. 
mpriſonment, wrongous, 48 2, 


Improbation of writings, before 
what court, competent, 27, 28, 
488, 489. Conſignation in im- 

prob. 16. 

Incefl, 484. 

Incident diligence, 435. 

Indebitt ſolutio, 301. 

Indemnity, acts of, 407. 

Indidtment, criminal. 498. 

Induciae legales, 438. In crimes, 
500, 

Indufion to a beneſice, 49. 
Infeftment, what, in its proper 
ſenſe, 134. See rights, ſeiſen. 
Inhibition, 239. Its effects before 
publication, 16. Inbhib on 
conditional debts, 240. In- 
hib. how extended or limited, 
240, 241. It is ſimply pro- 
hibitory, 241. Does not af- 
fect the heir, 242. Is founded 
ſolely in the inhibiter's intereſt, 
ib. Purging of inhib. 243. 

Inhib. of teinds. 237. 
See wife. 

Tnitialia teſtimomi, 451. 

Injuries, verbal and real, 493. 494. 
How extinguiſhed, 508, 509. 
Inqueſt, on brieves or letters, 35, 
220, 244 Brief of inqueſt, 
374. Inq. or jury in criminal tri. 
als, 500—— 502. Their powers 

in matters of law, 505. 

Inſtitor, 299- 

Inſtitute and ſubſtitute, 360, 369. 

Inflruments notorial, their folem- 
nities, 279, 280. How far 
probative, 442. 

Inſufficiency of goods bought, 292. 
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Interdicti, 430. | 

Interdiftion, voluntary, 97. and 
judicial, 95. The effect of in- 
ter. how limited, 99, 100. 
Reduction upon inter. to whom 
competent, 100. Office of in- 
terdictors. 76. 

Intereſt. See annualrent, 

Interlocutors of Seſſion, when fi- 
nal. 456. 

Irterpretation of laws, 9 — 11. 

Interruption of preſcription, 352. 
Inter. by citation, 16. Mino- 
rity. not properly inter. 353. 
Inter. of the preſcription of 
real rights, 26. Effects of inter. 
353, 354- 

Intimation of aſſignations, 324 
May be ſupplied by equipol- 
lencies, 325. Certain convey- 
ances require no intim. 326. 

Introm iſſton by appriſers, 248, 
249. Introm. or poſſeſſion in- 
definite, 114. Introm, ne- 
cellary, 411. Introm. vitious, 
410——412. Introm. is prove. 
able by witneſſes, 317. 

Intruſion, action of, 428. 


Invifla et illata, See hypotheck, 


thirlage. 

Inventory, tutorial and curatorial ; 
and penalties of neglecting it, 
82, 83. An heir by inven- 
tory, 377, 378. Inv. in con- 
firmations, 40m. 

HIrnoeftiture, feudal, 128, 133, 138. 
Heir of inveſt. 36g. 

* differs from ſociety, 

EC of a feu-bolding, 149, 
150. Irrit in tailzies, 361 —— 
304. In wadſets, 196. 

Iſh of a tack, 173. 

UuGg Tudges, 
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Judges, who, 12. Grounds of deeli- 
ning them, 17. Oaths to be taken 
at their admiſſion, 20. Cor- 

ruption in judges, 477. 

Juriſdiction, voluntary and con- 
tentious, 12. Supreme, inferior. 
and mixed, 13. Privative and 
cumulative, 14. Cumul. juriſ- 
diction in the crown, 22. Per- 
ſonal and heritable, 14. He- 
ritable juriſd. now aboliſhed, 36. 
Juriſd. proper and delegated, 
15. Civil and criminal, ib. Ci- 
vil, how founded, 16. Crimi- 
nal, how founded, 494, 495- 
Prorogated juriſd. 18. King, 
the fountain of juriſd. 12, 22. 

Jury. See inqueſl. 

Jus deliberandi. 372. Jus devolutum 
falling to the church, 49. Jus 
mariti et relictae, 65 
67. It is not forfeited by clan- 
deſtine marriage, 64. Tus 
praeventionis in juriſdiction, 14. 
Jus ſuperveniens, 127. Ju 
repreſentationis in heritage, 356. 
does not take place in move- 
able ſucceſſion, 392. , ſan- 
gainzs cannot be loſt by pre- 
ſcription, 351. 

Juſtices of the peace, their juriſ- 
dition before the union, 38. 
and fince, 39. How many 
make a quorum, 40. 

Jufticiary, of Scotland. 29. Court 
of juſtic. #6. Deputies of juſtic. 
ib, Criminal juxriſdiction of 
Juſtic. 30 

See circuit-court. 


D 


K. 
Kenning to a terce, 220. 
King, the fountain of juriſdiction, 
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12, 22. Juriſdiction of the 
K. and his council, 24. King's 
right of applying vacant ſti- 
pends, 49. His right in all 
lands without ſeifin, 136. He 
is conſidered always as the el- 
deſt ſuperior, 148. How far 
bound in warrandice, 131. K. 
ſucceeds as witimus heres, 413. 
and conſequently to baſtards, 
414. 

Kirk. See church. 

Ruaveſhip, 210. 


L. 

Law, 1. Promulgation of laws, 
4. Laws declaratory, ib. Pro- 
hibitory, 10. Interpretation 
ot laws, 9—11. Law of 
nature, 1. Its properties, 3. 
Law of nations, 2. Law ci- 
vil or municipal, 3. 2 4. 
5. Roman and Canon, 5. 
Their authority in Scotland, 7. 
Written law of Scotland, 6, 7. 
Unwritten or cuſtom, 8. Law 
feudal, 124 

Lawborriavs, letters of, 428. Con- 
travention of lawb. 428, 42 

Leaſe. See tack. 5 

Leaſing- making. 477. 

Legacy, 394. Verbal, ib, Lega- 
tum ret alienae, ib. Leg. of an 
heritable bond, ib. General and 
ſpecial legacy, 395, 404. Le- 
gacy, how far proveable by 
witneſſes, 449. 

Legal reverſion, 193, 244, 245- 

Legatee, univerſal, 393. Lega- 


tees cannot purſue on the paſ- 
ſive titles, 384, 412. 
Legitime, 396. To whom, and- 
Renunci- 
ation 


when due, 398. 
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ation ef legit. how inferred, 398, 
neh preſumed in a ſervice. 

376. Marriage of the parents 

preſumes legitimacy, 100. 

Legitimation, letters of, their ef- 
fet, 101. 414. 415. 

Letters of four forms, 459. 248. 
Letters of flains, 507. Let- 
ters, or writs iffuing in the 
King's name, See cajtin, 
horning, &c. 

Libel of a ſummons, 438. Can 
different grounds of action be 
thrown into one libel, 440. 
A criminal libel muſt be ſpe- 
cial, 499. 

Licence to purſue, 405. 

Liege pouſtie, 388. 

Liferent, ſimple, 217. By reſer- 
vation, 218. Liferenters muſt 
ule their right, / rei ſubſtan. 
tia, 222, and find caution for 
that purpoſe, 223. Liferent 
burdened with theheir's aliment, 
223. Extinction of liferents, 
ib. Terms of liferent, 223. 
224. Wife's conjunct right re- 
ſolves into a liferent, 218, 365. 

See eſcheat, tranſmiſſion. 
Liferent by law. See courteſy, 
kerce. 

Litigious by begun diligence, 239, 
250, 425+ 

Litis-conte/lation, 440. 

Loan or mutuum, contract of, 269, 
270. Loan of money muſt be 
conſtituted by writing, 449. 

Locality, decree of, 5 2 

Location, contract of, 292, 293. 

Locus poenitentiae, 276. 

Loofing of arreſtment, 332. In 
what caſes caution not ad- 


mitted, ib. Effects of looſing, 
$33 


= 


Lucrative ſucceſſor, 384» 385. 
See praeceptio hereditatis. 
Hen, King of arms, his office and 

juriſdiction, 44. 


M 


Magviſtrates of boroughs, 40. 4. 


Magiſtr. obliged to concur in 
executing captions, 460. 
See priſoner. 
Mails and duties, action of, 430, 
331. Their preſcription, 343, 


344 | 

Mandates, ſpecial and general, 
297- How mandates expire, 
298. Tacit mand. 15. Mand. 
in crimes, 471. 

Manſe of miniſters, at whoſe 
charge to be built and repair- 
ed, 52. Free manſe, 53. Re- 
lief in the deſignation of man- 
ſes and glebes, 54. 

Marriage, 61. requires conſent 
de praeſenti, 61, 62. Preſumed 
marriage, 62. Forbidden de- 
grees in mar. 63. Clandeſtine 
mar. 64, Diſſolution of mar, 
73. by death, 74. or by di- 
vorce, 75, 76. : 

See contract, heirs. 

Marriage, caſuality of, 146. Single 
and double avail, 146— 148. 
Marriage only due to the eldeſt 
ſuperior, 148. 

Maſter of a ſhip binds his exercitr, 
298. Maſter and ſervant, 102, 
103. 

Meſjenger, 44. His powers in 
poinding, 338. 

Mill. whether a ſeparate tenement, 
167. A mill cannot be bwlt 
on lands aſtricted to another 
mill, 167, 168. Mill ſervices, 
how far implied in thirlage. 214. 

| Minerals, 
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Minerals, what kinds inter re- 
galia, 169. 


. Miniſters, form of their admiſſion, 


49, 50. See ſlipend. 

inors, either pupils or puberes, 
77. Reſtitution of minors a- 
gainſt hurtful deeds, 89—92. 


Minor non tenetur placitare, 92 


94. A minor, pubes, may 
without curators, 80. He can 
diſpoſe of his own perſon, 82. 
Other privileges of minors, 245, 
256, 348. Can minors be 
tried criminally, 495. 

Minority is not interruption, 35 3. 

Miſpriſion of treaſon, 476. 

Miſſive letters in re mercatoria, 
282, 

Modification, decree of, 51, 52. 

Moleſtation, action of, 430. 

Mortanceſtry, brief of, 375. 

M:rt'fiations to the church, or 
to hoſpitals, 141. 

Moveable, See heirſhip, heritable. 

Multiple poinding, action of, 434. 


Multures, 210. Diſpoſition of 


a mill with the multures, 211. 
Diſpoſition of lands with mul- 


tures, 211, 216. What if 


the clauſe of mult. be only in 
the tenendas, 216. Preſcrip- 
tion of mult. 343. Action 
of abſtracted multures, 214. 
Mult. inſucken and outſucken, 
210. Dry mult 213. | 
Murder, 480. Self- murder, 10 
Preſumed murder of infants, 481. 
Mutilation, 480. 
Mutuum, See loan. 


Naturalization, 127, 416. 
Nautae, Caupores, flabularit, edit 
of, 272, 273. 
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Negotiorum geſtio, 300, 301. 

Non entry, 150. Difference between 
non -· entry duties before cita- 
tion, and theſe after it, 151— 
154 Non-entry, when exclu- 
.ded, 154 Bygone , non-en- 
tries, when excluded, 155. 

Notary, Clergymen difcharged 
from being notaries, except in, 
teſtaments, 282. Subſcription 
by's notary for the party, 277, 
278. 

Notorial. See inſtrument. 

Novation, 321, 322. 

Novodamus, clauſe of, 129. Char- 
ters of novod. muſt be ſigued 
by the King, 166. 

Nuncupative teſtament, 393. 


O. 

Cath of party on reference, 442 
It affects only the litigants, 
443- Qualified oath, 444, 445+ 
O. in ſupplement, 445. O. 
of calumny, 446, 447. A par- 
ty not compearing to make oath 
is held pro conf:ſſo, 447. O. 
in litem, 448. O. of verity, 
and of credulity or opinion, 
446, 448. 

Obligation, 265. with its diviſions, 
2066—268, Oblig. acceſſory, 
304. Obl. impoſſible, 312. 
Subject matter of obl. ib. Ob]. 
of yearly preſtations cannot 
preſcribe, 350. Extinction of 
obl. 315, et /g. 

Occupation, 107. 

Offer, 275. 


Order of redemption, 196. com- 


pleted by conſignation, 198. 
It is aſſignable, 198, 199. Need 


not 
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not be regiſtred, 199. 


| See redemption. | 
Over/man in a ſubmiſſion, 465. 


. | P. 

Pactum nudum, 269. P. libera- 
torium, 276. De hereditate vi- 
wentis, 312. De retrovenden- 
do, 292. 

See Commiſſoria. 

Pannel, who, 500. 

Papiſis, their incapacities, 31, 
126, 127, 416. 

Paraphernal goods, 66. How 
far can the wife alienate them, 
71. 


Parents and children, 100, 101, 


207, 450 


Parliument of Scotland, was mo 


ſovereign civil court, 22. Now 
the houſe of Peers of great Bri- 
tain, 23. Britiſh parliament 
and the Scets repreſentation in 
it. ib, The right of barons by 
our old law to lit in parliament, 
41, 42. Acts of parliament, 
6. Private acts of parliament, 

23 

Parricide, 481. 

Parſonage. Benefices are either 
parlonages or vicarages, 227. 

See feind. 

Paſſive titles, 382. Ceſtio or be- 
haviour, ib. Praeceptio here- 
ditatis, 384. Proponing de- 
fences againſt the predeceſ- 
ſor's debt, 386. Not renoun- 
cing on a charge, i6. Entry to 
a more remote predeceſſor, 287. 
Vitious intromiſſion, 410. Pail; 
titles introduced only for the 
ſecurity of creditors, 384, 412. 
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Certain paſſive titles are limi- 
ted to particular debts, 386. 

Paſturage, right of, 207. 
Patron, 47. The Pope formers 
ly, now the King, is preſumed 
patron, 16. Patron of provo- 
ſtries and chaplainries. 4, 48. 
Patr. of collegiate charges, 48. 
The rights of patrons, 48, 49, 
226, 234. 
See preſentation, vacant. 
Payment, 315. Rules for apply- 
ing indefinite payments, 315, 
310. Payment 60na fide, 316. 
Payment before the term, in 
what caſe not admitted, 26. 
Preſumed payment, ib. Pay- 
ment how far proveable by 
witnelles, 449, 4506. 
Peers, houſe of, 23. Peers free 
from caption on civil debts, 
461. ; 
Penal actions not tranſmiſſible a- 
gaialt heirs, 429. 
Perambulation, brief of, 430. 
Periculum rei venditae, 291. 
Perjury, 490, 491+ 
Permutation, how diſtinguiſhed 
from ſale, 292. 
Perſonal rights, 265, 266. Perl, 
right of lands, 137, 192. 
Pertinent of lands, what included 
in it, 170. 
Petitory action, 429— 431. 
Pickery, 485. 
Piracy, 486. 
Planting, offences againſt, 479. 
Pledge, contract of, 274. The 
ſubject impignorated cannot be 
ſold without a ſentence, 275. 
Plough, Goods pertaining to the 
plough 
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plough not poindable, 336. 

Poinding, perſonal, 335. War- 
rant of perſonal, poind. 335. 
Muſt there be a previous charge, 
ib. What goods are poindable, 
336. Form of poind. and dou- 
ble appretiation, 337. Meſſen- 
ger's power in poinding, 338. 

Effect of poind. not compleated, 

13. wn 

Poinding, real, or of the ground, 
to whom competent, 418. Who 
muſt be called as defenders, ib. 
Its real effects, 418. 419. 

Poor, 104- 

Pope, 45. 
liſhed, ib. 

Pert. Right of a free port inter 
repalia, 170. 

Portrous roll, 497. 

Poſſeſſion, natural and civil, 171. 
Can two perſons poſſeſs the 
fame ſubject in ſolidum, 112. 
Bona and mala fide poſſeſſion, 
112, 113. Poſſ. in moveables 
preſumed, 113. but not in lands, 
113, 114. Effects of lawful pol, 
15. Poſſeſſion, to what title is 
it to be aſcribed, 114, Decen- 
naliz et triennalis poſſeſſio, 347. 

is not properly preſcription, 348. 
Poſſeſſory actions, 429 ——4 31. The 
benefit of a poſſeſſory judgment, 

I. 

Ne hereditatis, wha, and 
how limited, 384, 385. Prazc. 
and behaviour compared, 385, 

386. 

Nene See wife, 

Prazvznte termino, ſummons of, 
437 

Precarium, 271, 272. | 

Precept of ſeiſin, 133. muſt now 
be engroſſed in the charter or 
diſpolition, 4b. Prec. of warn- 


His juriſdiction abo- 


X. 


ing, 179: Of clas e conſtat, 379. 
Precepts againſt the ſuperior in 
apprilings, 248. in ſervices, 381, 
See procuratories. 

Precepts, inland. See 64//s. 

Precognition, in order to a cri- 
minal trial, 497. © 

Preference. See competition, rank= 
ing. | 

Prelate, 46. has right to heir- 
ſhip moveables, 359. 

Preſbytery, their powers as to man- 
ſes and glebes, 52, 53 

Pr:ſcription, 439. Politive preſer. 
. Title of poſitive 2 in 
heirs, 340. and in ſingular ſuc- 
ceſſors, ib. Poſitive preſcr. of 
church-lands and rents, 348. 
Negative preſcr. 341. Shorter 
negative preſcriptions, 34 — 
346. Is ben, fides required in 
preſcr. 346, 347. Preſer. runs de 
momento in momentum, 347. 
Againſt whom does it run, 347 
— 349. Certain rights cannot 
be acquired by preſcr. 349. O- 
thers cannot be loſt by it, 350, 
351. Preſcr, of crimes, 508, 
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See interruption, ſervitude. 
Preſentation right of, in patrons, 
48, 49. cannot be hurt by the 
ſentence of a church. court, 49. 
Preſent. per vices, 47. 
Preſentation, letters ot, 414. 
Preſumption, 453. Juris et de ju- 
re, ib. Juris, 454. Hominis 
vel judicis, ib. Preſ. in crimes, 
504. 
Prevention in juriſdiction, 14, 


Price of land bears intereſt, 310. 


Sth, „, 

See heritable. 
Principality of Scotl-:nd, 38. Lands 
that held ward of theprincip. are 
now 


1 


now blench, 140. | 

Priſoner for debt muſt be clofely 
confined, 461. In what caſes 
are the magiſtrates or jailor li- 
able for the priſoner's debt, 461, 
462.. Form of liberating a pri- 
ſoner upon payment, 462. In 
what caſes he may be libera- 
ted without payment, 462— 
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404. 

Privileged debts upon the execu- 
tory, 408. Privil. ſummons, 
438. 

Probation, by ſingle combat, 441. 
By writ, 441, 442. By oath, 
442—448. By witneſſes, 448 
5 2. Prout de jure, 441. 
Probation in crimes, 488, 502, 
c. 

Procuratories of reſignation and 
precepts of ſeiſin do not expire 
by the death of the granter, or 
grantee, 298. 

Prodigali, or profuſe perſons. 97, 
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98. 

Premiſe, 275, 313, 440. 
Promiſſory note, 287, 288. 
Proof. See probation. 


Property, how reſtrained, 105, 
167, et ſegg. Things incapa- 
ble of property, 105. Diffe- 


rent ways of acquiring or tranſ- 
mitting prop. 107—111. 
Propinguity in a tutor of law, 79, 
79. Prop. to a defun& muſt be 
ſet forth in the ſervice, 376. 
The neareſt degree excludes the 
crown, ib. 
Proponed and repelled, 455. 
Prorogation of juriſdiction, 18— 
20. Clauſe of regiſtration does 
not infer it, 19. Not admitted 
in the King's cauſes, 20. 
Proſecutions, penalty of vexatious 
criminal proſecutions, 497. Pro- 
ſecutor muſt find caution at rai- 
ling the criminal letters, 498, 
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Frotection againſt caption, 461. 

Proteſling of bills, 285. 

Protocolls, 135. 

Pro-tutors and pro-curators, 86. 
They are liable as tutors, with- 
out having their active powers, 
87 


Proviſions or rights to children 


need no delivery, 289, When 
preſumed a donation, 314. Prov. 
of eonqueſt, 267, Prov. ſome- 
times taken to heirs, ſometimes 
to bairns, 368. Granting prove 
to children imports contrav. in 
an heir of tailzie, 303. Effect 
of proviſions to children exiſting, 
367. 424+ Proviſions in a mar- 
riage contract to bairns, give no 
ſpecial right to any one child, 
308. See heir, 

Provoſtries, 47. 

Fupil, 77. cannot marry, 62. nor 
execute any deed, 82. Caption 
cannot proceed againſt them on 
civil debts, 94. Is a pupil ca- 
pable of dole, 470. 

See tutor, minare 


Purpreſture, 165. 


Quadriennium utile, 90, 92, 

Q:.aity of oaths, intrinſic, and 
extrinſic, 444, 445. Qual. of 
rights, real and perſonal, 138. 

Qua ſi- contract, 267, 300-304. 

Lucrum of ſeſſion, 27. of juſtices 
of the peace, 40. of tutors, 82. 

Quot of teſtaments, 400. now diſ- 
charged, ib. 


R. 

Ranking of creditors, how carried 
on, 261. Ranking mult be fix- 
ed before the ſale, 16. 

Rape, 485. 

Ratificatim by wives, for what 

introduced, 


1 * 


ſubject. matter, 73. not pre- 

cifely neceſſary for making a 

 Tiphrt effectual, 76. 

Real” See burden, debita fandi, 

Rebellion upon denunciation, 158, 
159, 

Recognition, 144. by what deeds 
inferred, 145. The ſuperior's 
conſent excluded it, 1 46. | 

| Recourſe in bills, 284, 286. Rec. 
in caſe of er iction, 132, 133. 

Reddendo, clauſe of, 130. 

Redeemable rights, 193, et ſegg. 

Redemption of appriſings, 250. Of 
wadlets, 196—199. 

See order, reverſion. 

Redhib:trria actio, 292. 

Reduction, action of, 421. Grounds, 
of reduct. 422. Remedy o 
reduct. when competent, 457. 

Reduction- improbation, 419. To 
whom competent, 420. Terms 
aſſigned for production, 421. 
Againſt what writings certiſica- 
tion can paſs, 76. 

Kegalia, 168—170, Large whales 
are inter regalia, 108. 

Reg-lity, Lord of, his former ju- 
riſdiftion and rights, 35. now 
aboliſhed, 36. +2Þ* 

* majeſlatem, and the trea- 
ies joined with it, their origi- 
nal, 6. and authority, 7. 

Regiſtration of obligations in or- 
der to diligence, 157. Regi- 
ſtrat. of real rights for the ſe- 
curity of purchaſers, 134, 135, 
197, 362. Orders of redemp- 
tion require no regiſtration, 199. 

vor renunciations of rights of 
annualrent, 203. nor diſchar- 
ges of apprifings, 251. nor re- 
giſtrations in favorem, 191. 

What is deemed ſufficient re- 
giſtr. 136. Deeds are regi- 
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introduced, 72. Its form and 
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ſtrable after the death, either 
of the granter or grantee, 298. 
prorogati nm. 

Relaxation, letters of, their ef- 
fect, 161. How far neceſſary 
to liberate debtors from priſon, 
462. | 

Relevancy, in crimes, 500. 

Reli has right to mourniags and 
aliment, 74, 5. Jus relictae, 

395. Has the relict right both 
to legal and conventional pro- 
viſions ? 220. 7 
= See terce. ; 

Relief in the deſignation of glebes 
and manſes, 54. Cautioner's 
relief againſt the debtor, 306. 
Rel. among co-cautioners, 307. 
Rel. among heirs, 372. Rel. 
between heir and executor, 412, 
413. „ 

Relief caſuality of, 156. Is it 
due in feu-holdings ? 1b. How 
eſtimated, 157% 

Relocation tacit, 176. 

Remiſion of crimes by the ſove- 
reign, 50 does not hurt pri- 
vate right, #6. 

Removing, action of, 179, 180. 
Title requiſite to it, 181, 182. 

Rem. by factors, 259. Sum- 

mary removings, 181. Pre- 
ſcription of removings, 343. 
The period from which it com- 
mences, 249+ : 

See warning, 

Rentals, a kind of tack, 176. They 
are forfeited by aſſigning them, 
177. | 

Rentnciation by an heir charged to 
enter, 255, 256. Not re- 
nouncing inters a paſſive title, 
386. Renunc. of redeemable 
rights, 196, 197, 203. 

Replidging, right of, 35. 

Repreſentation 
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Repreſentation, right of, 356, 392+ 

Repreſ. of heirs, and executors, 
370, 406. 

Reprobator, action of, 452. 

Requiſition, inſtrument of, 199. 
Does requif. make an heritable 
ſum moveable, 121. 

Res furtivae, can they be acquired 
by preſcription ? 349, 350. 
Res judicata, 456, Decrees of 
Seſſion, when res jud. 456, 

457+ ; 

Res publicae, res univerſitatts, res 
facrae, 106. Res publicae, now 
inter regalia, 170. 

Reſet of theft, 486. 

| Reſignation, inſtrument of, 189. 
Reſign. ad perpetuam remanenti- 
am, 189, 90. Reſign. in favor-m, 
190, i91. Reſign. is either prepriis 
manibus, or in virtue of a pro- 
curatory, 191. The producing 
of procuratories and inſtruments 
of reſign. diſpenſed with, after 
a poſſeſſion of 40 years, 192. 

Reſtitution of minors, 89g —— 92. 
Reſtitution, a natural obligati- 
on, 268. 

Retention, right of, 320, 321, 408. 

Retour, ſervice and retour, 374. 

Retourable brief, 374. 

Retoured duty, 151. What under- 
ſtood by that term in caſualties, 
152. What is the retoured du- 
ty in feu-holdings, teinds and 
rights of annualrent, 16. What, 
in lands not formerly retoured, 
153. And in lands formerly 
holden ward of the crown, 16. 
Retoured duties due for non- 
entry before citation, 151. Ret. 


duties muſt be inſerted in ſer- | 


vices, 376, 377. 

Retroceſſion, 324. 

Return, clauſe of, 370. In what 
caſes may the creditor deteat it 
gratuitouſly, 10. 
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Reverſion, legal or conventional, 
193. Reverl. of wadſets made 
real. if regiſtred, 194. Certain 
reverſions real without regiſtra- 
tion, 195. Rever. how far 
ſtricti juris, 195, 196. Legal 
(reverſion) of apprifings and 
adjudications, 244, 253. Runs 
not againſt minors, 245. Le- 
gal of fpecial | adjudications, 
25 3. 
Revocation of donations by a wife, 


71, 72. 
Rhodia lex de jadtu, 303. 
Rief, or robbery, 486. 
K. ghts, how acquired, 107. Rights 
heritable and moveable, 115, 
et ſeqq. Rights bearing a tract 
of future time, 110. Rights 
baſe and public, 128, 186 
189. Rights by confirmation, 
180, 188, 189. By retignation, 
189——192. Feudal right, 137, 
138. Perſonal right, 265. Per- 
ſonal right of lands, 192, 
193. Rights redeemable, 193, 
et ſegg. 
Robbery, 486. 
Run-rig lands, 303. 


8. 
Salaries, liow far arreſtable, 331. 
See ſcheolmaſler. 
Sale, contract of, 290. The price, 
how aſcertained, 291. The riſk 
of the thing ſold before delivery, 


ib, Etfects of ſale à un don 
no, 292. Warrandice in ales, 
ib. Inſufficiency of the goods 


ſold, 76. 
Sale, Judicial, of bankrupt eſtates, 
260, 261. Security of judicial pur- 
chaſers, 262. The expence ofyudi- 
cial fales,how proportioned, 262. 
A VN Jad- 
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Jud. ſale by an apparent heir, ib. 
Judicial fale of teinds, 231, 
232. 7 | | 

Salmond fiſhing, 169. 

Sanctuary, 401. 

Scandal, or verbal injuries, by 
whom tried, 60. 

Schoolmaſter's ſalary divides be- 
tween maſterand tenant, 178. 

Seal. Great, privy, and quar- 
ter ſeals; and their uſe, 166. 

Sealing or ſtamping of writings 
and executions, 277, 280. 

Sederunt, acts of, 7. 

Sedition, real and verbal, 477. 

Seiſin, 133 138. Precept of 
ſeiſ. 133. Inſtrument of ſeiſ. 
133, 134. Seil. propriis ma- 
nibus, 134. Regiſtration of 
ſeiſins, 134—1 36. Where 
ſeiſ. muſt be taken, 134, 136, 
137. Feudal right not per- 
fected till ſeiſ. 137, 
But the crown's right is con- 
ſtituted without it, 136. 
When does one ſeiſ. ſerve for 
different lands, 136, 137. 
Solemnities of ſeiſ. 279, 280. 
Symbols of ſeiſin, 134. 

Sentence of a judge, 455. When 
final, 455, 456. Sentence 
cannot be executed before ex- 
tract, 456. Execution of ſen- 
tences in civil cauſes, 459, 
et ſeng. In crimes, 506. 

Sentence money, now diſchar- 
ged, 44, 45. 

Separation of man and wife, 69, 
72, 

Sequels, 210. | 

Sequeſtration, a kind of depo- 
lite, 273. Judicial ſequeſtrat. 
of land eſtates, 258. 

Servants, voluntary and neceſ- 
ſary, 102, 103. When re- 
jected as witneſſes, 450, 351. 

See fee. 
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Service of heirs, 372, 374. Ge- 
neral ſerv. with its heads, 
375, 376. Special ſerv. with | 
its heads, 375—377. Serv. | 
muſt deſcribe the heir by his 
ſpecial character, 379. In 
what ſubjects ſerv, U not neceſ- 
ſary, 380. Serv. muſt be com - 
pleated by ſeiſin, 38 1. 

Service preſtable by vaſſals, 125, 
139. 142. Indefinite ſervices | 
in tacks diſcharged, 178. 

See mill. 

Servitudes, natural, legal and 
conventional, 205. By grant 
and by preſcription, 205, 
206, Certain ſervitudes can- 
not be conſtituted by preſcri- 
ption, 209. Serv. of lands, 
206, 207, 209, 210. And 
of houles, 207 - 209. Serv. 
of ſtillicide, 209. Officiendi 
luminibus, ib. Of ſupport, 
207, 208. Of common pa- 
ſturage, 207. Of feal and 

divot, 209, 210. Servitudes 
are ſlricti juris, 215. How 
exſtinguiſhed, ib. Perſonal 
ſerv. 217. 

See liferent, terce, courte« 
, thirlage. 

Seſſion, court of, 24, 25. Lords 
of Seſſion, by whom named, 
25, 26- Their qualifications, 
26, Form of their admiſſion, 
ib, - Extraordinary Lords of 
Sell. 27, Juriſdiction of Self, 
25, 28, How far it extends 
in crimes, 27, 28. 

See Coll:ge of juſtice. 

Sheriff, his jurildiftion, 34. His 
miniſterial powers, 35. She- 
riff-depute, 37. His powe 
in holding courts, 37, 38. 

Sheriff in that part, 244, 45- 
Sheriff- fee, 45. 


Signatures, 


1 N 


Signaturet, 165. 

Signet of the Seſſion, or the 
King's ſignet, 33. All our 
ſupreme courts have their pro- 
per ſeals or ſignets, 26. 

Slains, letters of, 507. 

Society, how conſtituted, 293, 
294. Obligations on the ci 
or partners, 294, 295. How 
ſociety expires, 295, 296. 
Joint trade differs from ſocie- 
ty, 296. 
cit criminis, 
498, 503. 

Solemmities of deeds. See wri- 
tings, executions, teſtaments. 

Sorners, 486. 

Seuming and rouming, 207. 

Specification, 109. 

Spuilzie, action of, 427. Pre- 
{cription of ſpuilzie, 341, 342. 
Spuilzie of teinds, 228, 237 

Staff and baſton, the ſymbol of 
reſignation, 19, 192. 

Stampt. duty on deeds, 280, 281. 

Steelbou- goods, what; and 
when carried by a diſpoſition 
of the lands, 168. 

Stellionate, 491. 

Stewart, his former juriſdiction, 
36. All ſtewartries are now 
either diſſolved or annexed 
to the crown, ib. 

Stipend, how provided to the 
proteſtant clergy, 50. Ma- 
ximum and minimum of tip. 
51. Modified ſtip. how ſecu- 
red, 52. Terms of payment 


or complices, 


of ſtip. 55. Preſcription of 


ſtipends, 343. 

See vacant. | 
Stouth-rief,, 486. | 
Submiſſion, to arbiters, 465, When 

a ſubm. expires, 76, 


See arbiter. 
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ws X. 
Submiſſion and ſurrender of 


teinds, 230—233. 

Subor nation of per jury, 491. 

Subſcription, of parties, 277. 
by initials, 4. Subſcr. by no- 
taries, 277, 278. 

Subſcription of witneſſes, 279. 
Subſcr, as witneſs, what it 
imports, zoo. 

Subſtitution, what by the Ro- 
may law, what by ours, 369. 
Subſtit. ſimple, 360, 361, 370. 
Subſtit. guarded with a pro- 
hibition, 301, 370. 

Subtack, See tack. 

Succeſſion, ſingular and univer- 
ſal, 354. Succeſſ, in heri- 
tage, ib, Legal and by de- 
ſtination, 354, 355, 359. 
Order of legal ſucceſſ. in heri- 
tage, 355. No ſucceſſion by 
the mother, 356, 357. Suc- 
ceſſ. of heirs-portioners, 35 5, 
357. Succeſſ. in capita and 
in /tirpes, 356. Legal ſucceſſ. 
in moveables, 392. By de- 
ſtination, 393. et egg. Suc- 
ceſſ. of the King as ultimus he- 
res, 413—415. Impedi- 
ments to ſuccrſſ. 415, 416. 

Succeſſor titulo lucrativo, 384, 385. 

See pracceptio. 

Summons, blank and libelled, 
438. Citation on a blank 
ſummons makes no interrupti- 
on, 352. Privileged ſum. 
438. Preſcription of ſum. 438, 
439+ 

Superiority, its fixed rights, 142. 
Its caſual rights, 143. Su- 
periority admits of no diviſion, 


357+ 
Superior, 125. had anciently 
right to the feu, failing the 
heir 
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heir of the inveſtiture, 185, 
413. And ſo waz not obliged 
to receive ſingular ſucceſſors, 
188 Except appriſers, ad- 
judgers or judicial purchaſers, 
185, 247, 256. But now he 
mult receive them, 186 Me- 
thods of compelling ſuperiors 
to receive either ſingular ſuc- 
ceſſors, 248 or heirs, 381. 
Muſt ſuperiors receive incor- 
parations? 186. | 
Supply, commiſſioners of, their 
powers, as to high-ways, 
bridges and ferries, 207. 
Suſpenſion, bill and letters of, 
457. Caution in ſuſp. 208, 
457, 458. Suſp. cannot al- 
wiſe paſs on caution, 458. 
Suſp. when competent, 10. 
Suſpender cannot cite the 
charger on the letters, 458, 
459. Decree of ſuſp. 459. 
Symbol in reſignations, 191. 
See /ciſin. 


Tack, verbal and written, 171, 
172. What written tacks are 
real, and in what reſpects, 
172 —174. Tacks bow far 
ſiricti juris, 174, 175. Life- 
rent tacks are aſſignable, 175. 
Can the tackſman grant a 
ſubtack, and its effects, 15. 
Obligations ariling from a 
tack, 177, 178. Tacks how 
deſtituted during their cur- 
rency, 179. Tacks fall to 
the heir of line, not of con- 
queſt, 358. Can they be al- 
ligned without ſervice ? 380. 
Tack by a reverſer to endure 
after redemption, 195, 199. 

See rental, relucation, remo- 
vg, Warning. 
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Taciturnity, ſometimes extin- 


guiſhes obligations, 346. and 
delinquencies, 509 


Tailzie, 360. Muſt have the 


ſuperior's conſent, 18 5. Tail. 
with prohibitory clauſes, 361. 
With irritant and reſolutive 
clauſes, '261—364. Their re- 
quiſites, by regiſtration, Cc. 


362. They are ſtrift:ſimi 
Juris, 362, 363. Contraven- 


tion, by what inferred, and 
whom it affects, 363. How 
the next heir ſerves on an ir- 
ritancy, 364. lu what caſes 
FW the heir of tailzie ſell ? 
ib. 


Teind, 225. How appropriated 


to cathedrals and monaſteries, 
226, Pontifical exemptions 
from teind, 226, 236. Teind 
parſonage and vicarage, 227, 
228. Drawn teind, how re. 
gulated, 228, Heritors may 
purſue a valuation and fale of 
teinds, 231, Valuation of 
teind jointly with the ſtock, ib. 
Rules for fixing the rent in 
the valuation, 233, 234. At 
what price muſt teinds be fold, 
231, 234. What teinds can- 
not be fold, 242. Teinds be- 
longing to patrons, 234. Allo» 
cation of teinds, and the titu- 
lar's powers in allocating, 


234, 235. What lands are 


exempted from teind, 235, 
236. How far the right of 
teind can preſcribe, * 352. 
Teinds go to the heir of liue, 
358. Does a right of lands 


include the teinds, 238. 


Teinds are debita fructuum, 
236. Inhibition of teinds, 


Commiſſioners for 
planting kirks, and ' valuing 
teinds, 30. Their powers 
now transferred to the court 
of Seſſion, 51. 

See annuity, decimae. 

Tellers of fortunes, their puniſh- 
ment, 473- | 

Tenants, their goods cannot be 
attached for the heritor's per- 
ſonal debts, 336. How far for 
his real debts? 418. Are re- 
ceived as witneſſes, 450. Pri- 
vilege of ten. in preſcription, 
343 344+ And in the ſolem- 
nities of diſcharges, 282. 

Tenement, dominant and ſervient, 
206. 

Tenendas, clauſe of, 130, 216. 

Tenor, action of proving of, 432 


237. 


Terce, what, and when it takes 
place, 218. Out of what ſub- 
jets it is due, and by what 
debts excluded, 219. Leſſer 
terce, ib. Terce is now ex- 
cluded by a ſpecial proviſion, 
219, 220. Brief of terce, 
with its heads, 220. The 
widow's right to her terce is 
acquired before ſervice, 220, 
221. Terce not excluded by 
ward, 144. 

Teſlament, 393. Heritage can- 
not be ſettled by it, 359. 
Nuncupative teſt. 293. Who 
can make a teſt. 395, 396. 
One cannot teſt ia prejudice 
of the jus relictae or legitime, 
396. Diviſion of a teſt. 396, 
397. Teſtament teſtamentary, 
400, 401, Teſtament dative, 
401. Solemnities of teſta- 
ments, 281, 282, Nothing 
which goes by ſervice is the 
ſubject of a teſt. 123. Teſta- 
mentary debt, 408, 409. 
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See confirmation, execution, 
gut. A 

Theft, 485. Reſet of theft, and 
harbourers of thieves, 486. 
Thett-bote, 477, 478. 

Thirlage, how conſtituted, 210. 
Thirl. to the mill of a barony, 
210, 211. Thirl. of grind- 
able corns, 211. Of grana 
creſcentia, 212. Of invedla 
et illata, ib. When this laſt 
ſort is preſumed, 213. Actions 
competent on thirl. 214. Ex- 
tinction of thirl. 216. Thirl. 
cannot be conſtituted without 
ſome title in writing, 213. 
Except in the caſes of dry 
multure, and mills of the 
King's property, and of 
church-lands, 213, 214. 

Tithes, See teinds. - 

Titles of honour, Uſing them 
infers no paſlive title, 383. 

Tradition, 10. Real and ſym- 
bolical, 111. Trad. not al- 
ways neceſſary in the transfe- 
rence of property, ib. 

Transference, action of, 435. 

Tranſlation of a right, 324. 

Tranſmiſſion of feudal rights, 185. 
et ſegg. Right of liferent not 
tranſmiſſible, 162, 217, 218. 

Tranſmiſſion of perſonal rights of 
lands, 192. 

Tranſumpt, action of, 436, 437. 

Treaſon, what by the law of Scot- 
land, 474. Statutory tr. ib. 
The Engliſh law of tr. made 
ours, 475. Corruption of 
blood conſequent on treaſon, 
475, 476. Treaſon, where 
triable, 495. Preſcription of 
treaſon, 508. 

Truſt cannot be proved but by 
the writing or oath of the 


truſtee, 289. 1 
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Truſt rights to creditors, are they 
reducible ? 427. 
ator nominate, 78, Tutor 
named by a mother. or ſtran- 
ger, ib. Tutor of law, who, 
78, 79. A woman cannot 
be tutrix in law, 81. Tut. of 
law is not intruſted with the 
pupil's perſon, 79. Form of 
ſerving him, 16. Tutor da- 
tive, 79, 80. Tutor nomi- 
nate preferred before the tutor 
of law or dative, 80. In 
what tutory differs from cura- 
. tory, 82. Powers of tutors 
and curators in acts of admi- 
niſtration, 83. In alie- 
nating, 84. In tranſacting 
. doubtful claims, 16. Their 
duty as to the minor's ali- 
ment, and putting his money 
to mtereſt, 8 5. Are all tu- 
tors and curators liable in di- 
Iigence, 86, 87. Tutors and 
curators have regularly no ſa- 
Jary, 88. How may they be 
removed for mal-adminiſtra- 
tion, ib. Action of tutory, 
direct and contrary, 87. 
How tutory and curatory ex- 
pire, 88. What if the tutors 
are named to the joint ma- 
nagement, 89. Female tu- 
tory falls by marriage, 81. 
Preſcription of tutory and cu- 
Tatory accounts, 345. 


See inventory, quorum, pro- 


#11t0rs, inors. 


U. 
Litimis bers, 313, 414. 
Union of lands, its effects, 136, 
137. If, when once conſtitu- 
ted by the crown, it may be 


communicated by the vaſſal, 
137. 
Union of pariſhes, 51. 
Uſucapion, 339. 


fury, 491, 492, 493- Pro- 
bation of uſury, 502. Uſury 


has no place where the credi- 
tor undertakes - any hazard, 
492. 

Uterine brother or ſiſter, 356. 


V. 

Vacant ſtipends, how to be ap- 
plied by the patron, 48. 
The penalty if he fail, 49. 
What if the King be patron, 
ib. Vac. ſtipends fall under 
the ſhort preſcription, 343. 

Valuation of lands, 151. Va- 
lued rent, 152. muſt now be 
retoured in lands formerly 
holden ward of the crown, 


153. 
See feind. 

Vaſſal, 125. can ſub- feu, 126. 
In what the vaſſal's right con- 
liſts, 167, et ſegg. 

Verbal agreement, 275, Ver- 
bal bargain about lands, in 


what caſe effeQtual, 276. 
Verbal teſtament, and legacy, 
393, 394 


Verdict of an aſſize, 504. either 
general or ſpecial, 505, 506. 

Vicar, 227. Vicarages, i6. 

See teind. 

Violence. Acts of violence prove- 
able by witneſſes, 450. In 
caſes of violence or wrong, the 
extent of the damages is fixed by 
the parties oath in litem, 448. 

Violent profits in removings, 181, 
How eſtimated, | 1. 

| Vitieus 
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Vitious intromiſſion, 410. How 


inferred, ib. Preſumed vit. 

introm. by act ſederunt, 106. 
Vit. intr. how excluded, 411. 
Vitiolity, how purged, 411, 
412. Confirmation of an exe- 
cutor-creditor does not ſcreen 
from it, 411. Vitious intro- 
mettors have no relief againſt 
each other, 412. 

Voluntary redemption of wadlets, 
how executed, 196, 197. 


W. 

Wadſets, 193. Their ancient 
and preſent form, 194. Re- 
nunciation of wadſets, 196. 
muſt be regiſtred, if the wad- 
ſetter was infeft, 197. Wad- 
ſet proper and improper, 200, 
201. Uſurious wadſets, 201. 
A proper wadſetter muſt cede 
the poſſeſſion on the reverſer's 
finding ſecurity, 201, 202. 

See reverſion. 

Wages. See fee. 

Waith or waiff goods, 107, 108. 

Wakening, action of, 436. 

Ward, caſuality of, 143. It 
comprehended at firſt the of- 
fice of tutor, ib. Ward, how 
burdened, 1b. How it ex- 
pired, 144. Taxed ward, ib. 

Ward. holding, anciently the only 
proper holding, 139. now 


aboliſhed and converted ei 
ther into blanch or feu-hold- 41 


Ing, 149- 
Warning of tenants, 179, 180. 
from tenements within burgh, 


180. Warning not now pre- 


ciſely neceſſary in removings, 


ib. It was never neceſſary in 


extraordinary removings, 181. 
The effect of warning, not in- 
filted in, 182. 
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Warrandice, ſimple, from fac 


and deed, and ablolute, 130. 
Warr. how limited, 131, 132, 
Is the crown bound in wart. 
131. Warr. in aſſignations, 
131, 132. Effects of warr. 


132. Real warr. i. 
Whitſunday, is fixed to May 18. 


in queſtions of removing, 180. 


Wife. In what caſes ſhe can ob- 


lige herſelf, either with or 
without her huſband's conſent, 
69—71. A wife is preſumed 
praepoſita negotits domeſiicis, 


, unleſs ſhe be inhibited, 70. 


She can teſt without her 
huſband's conſent, 71. In 
what caſes ſhe is intitled to a 
ſeparate - aliment, 69. Para- 
fliernalia are proper to the 
wife, 66. Wife free from 
perſonal diligence, 67, G68. 
Settlements to wives, 367, 
424. 
l See ratification. . 


Witchcraft, 473- There can be 


now no proſecution upon an 
accuſation of witchcraft, #5. 


IWitneſſes to writings muſt be 


deligned, 278. They muſt 
ſubſcribe as witneſſes, 279. 
Probation by witn. 448, 449. 
What perſons admitted as 
witneſſes, 450. What perſons 
rejected, 451. Ultroneous 
itneſſes who offer themſelves 


without being cited, 45 3, 
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454. itneſſes received 


cum sta, W5l. Witn. muſt 


be purged of partial council, 


is Diligence againſt witu. 
LY What witneſles 
adm criminal trials, 


503. How far a ſingle wit- 
nels is ſufficient in the proof 
of crimes, 504. 
dec reprobatur. 
IWemen 
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Women cannot be tutors of law, 
81. In what caſes are they 
admitted as witneſſes, 451. 

Wrongous impriſonment what, 
and how puniſhed, 482, 496. 

Writer's name and deſignation 
muſt be inſerted in writings, 

Writing muſt interveen in all 
bargains of land-rights, 276. 
and in deeds where parties 
agree that they ſhall be re- 
duced to writing, and in 
teſtaments, 277, 393. 

Writings. 


ten book»ways, 


E | MX. 


writings not privileged, 279 — 
281. Writings may be writ- 
279. So- 
lemnities of holograph writ. 
281. of teſtaments, 281, 282. 
of diſcharges to tenants and 
merchants accounts and let- 
ters, 282. of bills, 283. of 
writings ſigned in a foreign 


country, 288. of promiſſory | 


notes, ih. 
See depoſitation, delivery. 
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